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Terms used in this response 
 

ABA Australian Banking Association 

ACCC  Australian Competition and Consumer Commission  

API  Application Programming Interface  

ARNECC Australian Registrars’ National Electronic Conveyancing Council  

ARWG Australian Registrars’ Working Group  

ASIC Australian Securities and Investment Commission 

ATO Australian Taxation Office 

CFR Council of Financial Regulators 

ECNL Electronic Conveyancing National Law 

eConveyancing Electronic settlement and lodgement 

ELN Electronic Lodgement Network  

ELNO Electronic Lodgement Network Operator  

Financial institution Whether as transaction participant or settlement facilitator  

IGA InterGovernmental Agreement for an Electronic Conveyancing National Law 

IPART Independent Pricing and Regulatory Tribunal of New South Wales 

MOR Model Operating Requirements (and proposed here as National Operating 
Requirements: NOR) 

MPR Model Participation Rules (and proposed here as National Participation 
Rules (NPR) 

NECDS National Electronic Conveyancing Data Standard 

PEXA Property Exchange Australia Ltd (formerly National E-Conveyancing 
Development Limited) 

Practitioner Conveyancer or Lawyer  

RBA Reserve Bank of Australia 

RITS Reserve Bank Information and Transfer System 

Representative 
Subscriber 

A legal practice or conveyancing practice that has entered a Participation 
Agreement with PEXA 

Responsible 
Subscriber 

Defined in the MPR and typically the incoming mortgagee. This Subscriber is 
ultimately responsible for the lodgement case, lodgement instructions, fees 
and any requisitions 

Sponsor Infotrack, GlobalX, Veda, SAI 

Subscriber A party that has entered a Participation Agreement and met the eligibility 
criteria prescribed in the MPR. In PEXA Subscribers are either Representative 
Subscribers, financial institutions or other principals 

Unsigning Where a document or settlement schedule has been digitally-signed, but 
due to a change in data, is treated as not having been digitally-signed 

VOI Verification of Identity 
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1. EXECUTIVE SUMMARY 

PEXA supports many of the findings and recommendations in Dench McClean Carlson’s (DMC) draft final report: Review of 

the Intergovernmental Agreement for an Electronic Conveyancing National Law, dated 26 July 2019 (IGA Draft Final Report) 

and is grateful for the opportunity to provide comment.  

The IGA Draft Final Report has highlighted the opportunities and challenges faced by the burgeoning electronic conveyancing 

(eConveyancing) industry and raises important questions about how to regulate in a way that achieves the best outcomes 

for Australian consumers and the Australian economy. PEXA supports the IGA review’s objectives of developing a robust 

regulatory framework that promotes efficiency, national consistency and security, with minimum conditions for safe and 

effective competition. It is incumbent on all of us to do so with Australian homeowners front of mind, to ensure that any 

system provides the most safe, secure and cost-effective way to give effect to the purchase and sale of homes. We cannot 

allow there to be any room for error or teething problems when dealing with the most important asset that most Australians 

will own in their lifetimes – the family home.  

This paper outlines PEXA’s response to each of the draft recommendations and options for improvement provided for in the 

IGA Draft Final Report. PEXA supports in principle many of the IGA Draft Final Report’s 12 recommendations and 10 draft 

options for improvement. However, PEXA believes some of these require further analysis as to the associated costs and 

benefits before the appropriate market structure is finalised.  

We note that while upwards of an estimated $250 billion of property is transferred each year in Australia1, the total 

addressable market for ELNOs is only in the range of $200-$240 million (less than 0.1% of the value transacted), and so the 

costs, risks and benefits of any proposed regulatory framework need to be identified (and where applicable addressed) to 

ensure that the best answer for Australian consumers is reached. Several key stakeholders have identified, on a number of 

occasions, the costs associated with establishing integration infrastructure in the event that interoperability is introduced, 

for example: 

• Financial institutions have indicated in numerous forums and submissions that it will cost between $6-10 million to 

establish further payment integration infrastructure with each Infrastructure ELN. There would also be ongoing 

maintenance costs of around $234,000 per year.2 These costs will ultimately be passed through to Australian 

consumers, eroding the cost savings achieved through the efficiencies eConveyancing has created in a traditionally 

paper heavy industry. 

• States estimate they will incur between $500,000 and $2 million to establish new integration connections with 

each additional ELN (plus the ongoing maintenance costs). We note that as each State has a land registry office 

and a revenue office, it will need to establish two connections for each additional ELNO that enters the market. 

These costs will ultimately be borne by Australian consumers. 

• The ATO will incur upfront and then ongoing maintenance costs to integrate with each Infrastructure ELN. Again, 

these costs will ultimately be borne by Australian consumers. 

• PEXA advises that there will be significant costs to redesign its entire system to accommodate any form of direct 

connection interoperability, if this is even feasible. 

These investments, plus any risk of increased errors occurring in transactions due to increased complexity must be balanced 

against the relatively small size of the notional benefit that can be obtained through interoperability. 

There are a number of reports, submissions and reviews that are simultaneously being undertaken that concern the 

eConveyancing landscape or ELNO market structure. In PEXA’s view, a number of these reports have made assertions that 

are not grounded in fact.  

                                                           

1 Property market chart pack – September 2019, Core Logic. 
2 IGA Draft Final Report, p 70, para 5.49.  
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For instance, the draft report issued by IPART on its, Review of the Pricing Framework for Electronic Conveyancing Services in 

NSW3 (IPART Draft Report), makes a number of assertions about the market structure in eConveyancing, particularly in 

relation to interoperability, that exceed IPART’s remit under its terms of reference, and demonstrates IPART has 

underestimated the complexity and costs of interoperability. In PEXA’s view, due to the resulting lack of appropriate 

stakeholder consultation, IPART has formed views and made recommendations that understate the true costs of 

interoperability and fail to consider critical technical components, which are vital to any workable solution for interoperability 

or any regulatory framework for that matter. For example: 

• For PEXA, the costs of interoperability are not limited to the development of APIs, but will necessarily include costs 

to design and rebuild PEXA’s platform to allow synchronisation with another platform and renegotiating its legal 

and contractual framework.  

• Separately, the real and substantial risk of error associated with data synchronisation technology, which would be 

required under a bilateral connections model of interoperability, has not been considered in IPART’s Draft Report, 

nor have the potential ramifications of such an error for everyday Australians involved in selling or buying 

property.  

• Further, IPART has not acknowledged the significant expenditure that would be incurred to support integrated 

service providers in order to support interoperability, both in terms of implementation and ongoing maintenance.  

IPART’s proposed hybrid model of interoperability, which involves both bilateral connections and an access regime, 

substantially understates the complexity, cost and risk of establishing such a system. Separately, the report by Dr Rob Nicholls, 

‘Interoperability Between ELNOs: Final Report’ (NSW Interoperability Report),4 has suggested solutions that introduce 

unacceptable levels of risk to everyday Australian consumers, because the proposals rely on data synchronisation between 

ELNOs in order for each respective ELNO system to communicate and transfer common data sets across infrastructure. 

However, the NSW Interoperability Report correctly identifies there are a number of complex issues that are yet to be 

resolved before any model could be agreed, including:  

• How a liability regime would work under an interoperable eConveyancing system;  

• Whether the structure would be insurable (if it is in fact technically or commercially workable);  

• Feedback from industry that suggested the costs and inconvenience of learning and using two different ELNO 

systems was a real issue; and 

• That stakeholders would only support interoperability provided it didn’t increase cost, risk, complexity or liability.  

Many of the issues identified have yet to be consulted on, or reviewed, let alone resolved. For example, the NSW 

Interoperability Report’s own insurance report indicates there is an outstanding question whether such interoperability 

arrangements could even be insurable. In the event of an issue with a property transaction conducted through this 

interoperable framework, it will be very difficult to determine fault. The risk to consumers as they are forced to wait for 

liability to be determined cannot be understated. 

What has been most obviously missing from the findings and recommendations arising out of the various reviews conducted 

so far is a sound understanding of the technical underpinnings, and financial and legal implications of any interoperability or 

regulatory solution for eConveyancing.  

PEXA’s ELN is now essential national infrastructure that underpins a large portion of Australia’s economy. Given the critical 

nature of this infrastructure caution and care must be taken when considering any proposed regulatory intervention that has 

not been fully considered or assessed, particularly with regard to the potential cost and risk implications for Australian banks, 

financial regulators (such as APRA and ASIC), State land registries and revenue offices.  

PEXA believes careful consideration of any proposed regulation of competition in the eConveyancing services market is 

necessary and strongly believes that the development of such regulation cannot be rushed. Without an in-depth 

understanding of the key issues, which can only be gleaned through consultation at the national level (particularly in relation 

                                                           

3 Review of the Pricing Framework for Electronic Conveyancing Services in NSW: Draft Report, IPART (August 2019). 
4 Interoperability Between ELNOs: Final Report, Robert Nicholls, Independent Chair of the Interoperability Working Groups (25 July 2019). 
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to any proposed interoperability models), regulators run the risk of compromising critical digital infrastructure that supports 

the $6-7 trillion Australian property market.5 Accordingly, PEXA strongly supports a process that will deliver detailed insights 

and data to enable fact based decisions. PEXA also believes that industry and government must continue working together 

to develop a nationally consistent approach that will minimise the jurisdictional variations that drive complexity, cost and 

inefficiency.  

PEXA believes the Australian Competition and Consumer Commission (ACCC) is well placed to comment and advise in 
relation to the competition issues involved in eConveyancing. The ACCC has previously said that it “does not have the 
relevant expertise to comment on the specific technical details of the interoperability mechanisms for the ELNO market”6. 
However, PEXA believes that through incorporating consultation with other key regulators and bodies, including the ACCC, 
CFR and ARNECC, into a broader program of consolidation with relevant stakeholders, the ACCC could overcome these 
limitations.  
 
Indeed, such a broad and detailed consultation on the technical detail, which needs to be understood in order to determine 

whether the interoperability solutions put forward in NSW are fit for purpose and meet the industry requirements regarding 

risk, cost, liability or complexity, can be the only way forward. 

It is PEXA’s history in delivering electronic lodgement and settlement services to the industry that underpins its responses to 

the draft findings and recommendations of the IGA Draft Final Report. PEXA looks forward to the opportunity for further 

consultation and continued engagement with all interested parties on all these matters, to ensure we continue to place 

Australian homeowners at the centre of ongoing deliberations. 

  

                                                           

5 IGA Draft Final Report, p 6, para 1.8. 
6 ACCC letter to the NSW Office of the Registrar General dated 13 February 2019. 
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2. COMMENT ON DRAFT RECOMMENDATIONS AND DRAFT OPTIONS FOR 

IMPROVEMENT 

 

Recommendation 1  

We recommend that the appropriate national regulators ie the Council of Financial Regulators (“CFR”) and ACCC 

be requested to develop the minimum conditions for safe and effective competition for eConveyancing leveraging 

off the work done in relation to the ASX. We recommend that any investigation by the national regulators involve 

consultation with the affected regulators. These are the registrars and revenue offices currently actively using 

eConveyancing, and others that may be likely to progress in the near future. We recommend they consider the 

work done to date in this IGA Review, the work done by the Working Groups in the NSW interoperability process, 

and the outcome of the IPART pricing review regarding costs of achieving interoperability. Further consultation 

should occur with identified subscribers in all active jurisdictions and the financial institutions that facilitate 

payment and settlement. We recommend that there be a two-year moratorium on the issue of any further 

approvals for ELNOs while the national regulators develop the minimum conditions and interoperability models 

are assessed against in accordance with those conditions. 7 

2.1 Introduction 

PEXA strongly supports Recommendation 1 as it will provide an important opportunity to consolidate the output of the 

multiple recent review processes and will provide an appropriate forum for these issues to be considered in the national 

context as contemplated by COAG under the IGA. 8 

Importantly, the IGA Draft Final Report notes that, “the risks and costs associated with competition and multiple ELNOs, and 

the necessary regulatory arrangements do not appear to have been considered at the time competition was enabled in the 

ECNL”.9 Further, the IGA Draft Final Report suggests that financial risks in payment and settlement in eConveyancing “do not 

appear to have been given much attention in the current investigations on interoperability.”10 Given this, PEXA believes that 

any regulation moving forward must be carefully considered by appropriate technical experts, as well as national regulators 

and bodies, including the: 

• ACCC – which has expertise in relation to competition issues;  

• CFR – which could offer advice in relation to the financial settlement aspects of eConveyancing leveraging, where 

relevant, on its review work on the Australian cash equities market (which is outlined in further detail below at 

paragraph 2.2); and 

• ARNECC – which has responsibility for ensuring an appropriate governance framework is established. 11 

Importantly, the CFR is a respected, overarching body of national financial regulators that is able to bring a national focus to 

this next stage of development of the national eConveyancing system, and has prior experience conducting investigations 

and industry reviews in relation to the Australian cash equities market.   

                                                           

7 IGA Draft Final Report, p 74-75, para 5.72- 5.80. 

8 NSW Government Minister’s Working Groups interoperability process; IPART draft report on Review of the Pricing Framework for Electronic 
Conveyancing Services in NSW; ARNECC April 2019 Statement.   https://www.arnecc.gov.au/__data/assets/pdf_file/0003/1442082/position-

statement-effecting-legislative-and-regulatory-change.pdf; ACCC: The Australian - Sims pushes for competition in e-conveyancing Joyce 

Moullakis (19 August 2019 ) 17.  
9 IGA Draft Final Report, p 75, para 5.75. 
10 IGA Draft Final Report, p 75, para 5.76. 
11 Review of the Intergovernmental Agreement for an Electronic Conveyancing law: Governance Arrangements, ARNECC (October 2018)  

https://www.arnecc.gov.au/__data/assets/pdf_file/0015/1411026/IGA-Governance-Arrangements.pdf  

https://www.arnecc.gov.au/__data/assets/pdf_file/0003/1442082/position-statement-effecting-legislative-and-regulatory-change.pdf
https://www.arnecc.gov.au/__data/assets/pdf_file/0003/1442082/position-statement-effecting-legislative-and-regulatory-change.pdf
https://www.arnecc.gov.au/__data/assets/pdf_file/0015/1411026/IGA-Governance-Arrangements.pdf
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If, for any reason, the CFR is unable to conduct and oversee this process on its own, an appropriate alternative regulator 

would be the ACCC, which has already indicated its intention to be involved and, would be well placed to manage a national 

process of regulatory developments while consulting closely with ASIC, the RBA and other interested stakeholders.  

In PEXA’s view, ARNECC and the land titles registrars would necessarily be involved in this process to ensure there is expert 

subject matter input on land titling legislation and registry practices and requirements. ARNECC’s participation in the 

proposed process is crucial, as ARNECC can facilitate the identification of any differences between property conveyancing 

and securities trading.   

In any case, given the high level of complexity involved in eConveyancing, particularly in understanding the technical details 

of Australia’s world first eConveyancing technology, input from a range of regulators and stakeholders will be required. 

Accordingly, PEXA considers it critical that the proposed consultation process also includes input from a range of technical 

experts that will each be able to contribute to reaching a safe and effective solution.    

PEXA is willing and able to be involved in any future national review process stemming from Recommendation 1 and is 

prepared to offer its expertise derived from experience it has obtained as the initial ELNO since commencing operations in 

2013.  

In PEXA’s view, Recommendation 1 must ensure that the first step in the process involves the setting of clear objectives, 

including:  

(1) Safe and secure property transactions for Australian consumers;  

(2) Maintaining the integrity of the Land Title Registers by not introducing additional or systemic risks; 

(3) Minimum conditions for safe and effective competition; and  

(4) An appropriate regulatory framework for a safe and effective national eConveyancing system.  

In the absence of this step, or if further work is not undertaken at the national level, there is a significant risk that fundamental 

elements that support safe and secure transactions in the national eConveyancing system could be undervalued, which could 

undermine the delivery of a safe and effective national eConveyancing system to the detriment of Australian consumers 

(many of whom will be involved in a transaction that concerns their primary or only asset). For instance, the introduction of 

interoperability to facilitate the entry of new ELNOs is likely to result in increased cost and risk for consumers for a number 

of reasons, including:  

• Security and privacy issues: Given the highly sensitive and valuable commercial data that is entrusted to ELNOs and 

handled in the eConveyancing ecosystem, the risk of a data breach increases with the addition of each new ELNO 

to the ecosystem as cyber security is only as strong as its weakest point.  

• Technical uncertainty involved in relying on data synchronisation: Data synchronisation across ELNO workspaces 

involves an innate risk of synchronisation errors that significantly increases systematic risk in the eConveyancing 

system. The costs associated with such errors are not limited to monetary loss, but have broader implications, 

including the loss of trust in the integrity of eConveyancing generally.  

• Duplication of infrastructure to industry and governments will result in price increases for consumers: There are 

significant costs involved with the entry of each new ELNO, as ELNOs will need to establish settlement and 

lodgement infrastructure and connections with relevant stakeholders to become operational. These costs will 

ultimately be borne by Australian consumers as both private and public stakeholders will need to recover these 

investments through price increases. 
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PEXA, as well as other key stakeholders, consider the following principles are critical to the success of the national system: 

trust, safety, security, affordability, certainty and user confidence. These key principles must underpin the minimum 

conditions for safe and effective competition in eConveyancing that are to be developed, and which will be applied on a 

national basis to practitioners, financial institutions, ELNOs and governments.  

PEXA notes DMC’s finding that regulators and financial institutions hold concerns with regard to the complexity involved in, 

amongst other things, establishing connections with an increasing number of ELNOs. PEXA shares these concerns. Australian 

end-consumers and the broader property industry have ultimately benefited significantly through the efficiencies PEXA, in 

collaboration with industry and governments, has managed to deliver under the current regulatory environment. This has 

been facilitated through extensive national consultation and investment in digitally transforming a traditionally paper and 

document heavy industry. For instance, as IPART notes, end-consumers save approximately $66 through utilising 

eConveyancing services in comparison to the prices historically paid for paper settlement agent services.12  

In PEXA’s view, complex recommendations to facilitate competition and interoperability, which may involve a significant 

departure from the current regulatory regime and are based on a lack of understanding of the key issues and technical 

intricacies of eConveyancing, present substantial risk of regulatory error occurring. The consequences of such regulatory 

error could undermine the safety and security of the current eConveyancing system to the detriment of industry, consumers 

and the welfare of Australian consumers.  

PEXA also agrees that consideration needs to be given to how many ELNOs are approved to operate whilst the industry begins 

developing a set of minimum conditions for safe and effective competition pursuant to a national review process. This will 

also provide an opportunity for an efficient operating model to emerge, which may address efficiency issues raised by 

practitioners with respect to learning more than one system, and the significant cost concerns raised by stakeholders in 

relation to duplication of settlement and lodgement infrastructure.    

2.2 Minimum conditions for safe and effective competition in eConveyancing 

PEXA appreciates DMC’s comparison of the eConveyancing market to the Australian cash equities market, and specifically 

the need to develop regulatory guidance and establish a national framework for safe and effective competition in 

eConveyancing.  

While transactions in the Australian cash equities market are less complex than an eConveyancing transaction, useful 

guidance can be taken from the extensive consultation and preparation that was undertaken by the CFR and ACCC with 

regard to the development of an appropriate framework to facilitate safe and effective competition in settlement and 

clearing services in the cash equities market. During this process, regulatory requirements and mechanisms were subject to 

careful consideration and public consultation processes at each stage of development. This has ensured the development of 

a safe and effective regulatory framework for the benefit of consumers, and not created a regulatory environment that either 

puts consumers at greater risk, or eroded the benefits that consumers in the Australian cash equities market have come to 

enjoy pursuant to the efficiencies that technology has provided. 

Similarly, in respect of eConveyancing, PEXA agrees with DMC and believes it is critical that any proposed regulatory 

arrangements are subject to a full assessment of risks pursuant to a fact finding consultation process that provides detailed 

technical, economic, data and competition insights to enable fact based decisions that are focused on ensuring any regulatory 

solution delivers safety, security, affordability, national consistency, industry efficiency, and demonstrates sensitivity to risk 

and liability, as well as the technical nuances of interoperability. 

In PEXA’s view, DMC correctly acknowledges that:  

• “the ECNL opened the way for competition but did not provide any regulatory guidance on the arrangements for 

competition. This is in contrast to the regulatory guidance provided for competition in clearing Australian cash 

equities in relation to the Australian share market.”13  

                                                           

12  IPART Draft Report, p 48. 
13 IGA Draft Final Report, p 35, para 4.19. 
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• “The three national financial regulators (RBA, ASIC and APRA) and the ACCC carefully considered all of the issues 

associated with competition and developed the Minimum Conditions for Safe and Effective Competition. The 

regulations for competition in the eConveyancing environment similarly need to be agreed by the national 

regulators before any models of competition including interoperability are determined.”14  

PEXA has identified those minimum conditions for competition in cash equities that require further exploration in an 

eConveyancing context include: 

(1) Adopting appropriate safeguards in the settlement process in order to preserve efficiencies and afford equivalent 

priority to those accessing the settlement platform (ultimately consumers); and 

(2) Access to securities settlement 'infrastructure' on a non-discriminatory basis. 

(a) Timeline of reviews by the CFR and ACCC on the Australian cash equities market 

To date, the CFR, in collaboration with the ACCC and other relevant regulators and agencies, has undertaken a number of 

investigations into the Australian cash equities market, which have been based on rigorous analysis considering all the costs, 

risks and issues and involving all interested and relevant stakeholders pursuant to appropriate consultative processes. The 

outcome of these processes has enabled fact based decision making that has been instrumental in ensuring that the 

appropriate market structure has been in place for the benefit of consumers.  

In order to demonstrate the extent of the consultation and preparation required in respect of the cash equities market, which 

is less complex than eConveyancing because it involves transactions between sophisticated and highly credit worthy 

counterparties who are supported by significant collateral, below is a timeline of the reviews undertaken to date by the CFR 

and ACCC on the Australian cash equities market: 

• On 21 October 2011, the CFR released a consultation paper on proposals to enhance the supervision of Australia’s 

financial market infrastructure.15 In that paper, the CFR noted that it would be working with the ACCC to develop 

further analysis of competition issues. 

• On 15 June 2012, the CFR and ACCC released a discussion paper on competition in clearing and settlement of 

Australian cash equities.16 The focus of the work was clearing of ASX listed equities, reflecting emerging interest 

from several potential alternative providers offering competing counterparty (CCP) services. Work was carried out 

by ASIC, the RBA, the Australian Treasury, and the ACCC, who sought views from stakeholders in relation to potential 

implications of competition on the stability of, and access to, the market. 

• In December 2012, based on its analysis and 16 submissions, the CFR released a ‘Conclusions Report’, which made 

recommendations to government on how to approach competition in the clearing and settlement of cash equities.17 

The CFR found that: 

o Making changes to support competition would involve significant costs; and  

o That the benefits of competition were not readily quantifiable.  

                                                           

14 IGA Draft Final Report, p 35, para 4.20. 
15 Review of Financial Market Infrastructure Regulation – Consultation Paper, Council of Financial Regulators (October 2011), 

http://archive.treasury.gov.au/documents/2201/PDF/CFR_review_of_FMI_regulation_issues.pdf. 
16 Competition in the clearing and settlement of the Australian cash equity market – Discussion Paper, Council of Financial Regulators (June 2012), 

https://treasury.gov.au/sites/default/files/2019-03/Australian_cash_equity_market_Discussion_Paper.pdf.  
17 Competition in Clearing Australian Cash Equities: Conclusions, Council of Financial Regulations (December 2012),  

https://treasury.gov.au/sites/default/files/2019-03/Competition-in-clearing-and-settlement-of-the-Australian-cash-equity-market.pdf. 

http://archive.treasury.gov.au/documents/2201/PDF/CFR_review_of_FMI_regulation_issues.pdf
https://treasury.gov.au/sites/default/files/2019-03/Australian_cash_equity_market_Discussion_Paper.pdf
https://treasury.gov.au/sites/default/files/2019-03/Competition-in-clearing-and-settlement-of-the-Australian-cash-equity-market.pdf
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Nevertheless, the CFR concluded that these concerns did not rule out the prospect of competition developing 

entirely, but acknowledged that it was not the appropriate time for changes that would have further cost 

implications for industry, especially given market conditions and pressures on participants to cut costs. Accordingly, 

it was recommended that:  

(1) Any decision on a licensing application from a CCP be deferred for two years;  

(2) The agencies work with the ASX and industry to develop a code of practice for clearing and settlement of cash 

equities in Australia, based on principles developed by the agencies that would establish a formal and 

transparent commitment to industry; and 

(3) At the end of the two years, the CFR and ACCC carry out a public review of the Code’s implementation and 

effectiveness, and ASX’s adherence to it.  

• On 11 February 2013, the Australian Government announced that it had accepted the CFR’s recommendation to 

defer consideration of competition for two years.18 Also in February 2013, the Australian Government endorsed the 

CFR’s recommendation to develop a set of ‘minimum conditions’ for safe and effective competition.19  

• In August 2013, the ASX published the Code of Practice for the Clearing and Settlement of Cash Equities in Australia.20  

• On 11 February 2015, at the conclusion of the two-year moratorium on clearing licences, the Australian Government 

announced that the CFR and the ACCC would commence a review of the policy position on competition in the 

clearing cash equities market to determine whether circumstances had changed for the development of 

competition.21  

• In June 2015, following consultation, the CFR published a conclusions report on the findings of their 2015 review.22 

The CFR made three key conclusions:  

(1) That the policy approach should be one of openness to competition;  

(2) That competition, even if permitted, may not emerge for some time, if at all; and  

(3) That the relevant regulators should have powers to deal with an ongoing monopoly.  

 

Based on these conclusions, the CFR recommended that Minimum Conditions be formulated and regulatory 

expectations for the ASX in clearing and settlement be publicly set out. The CFR also recommended that legislative 

changes be implemented to allow the relevant regulators to impose requirements on the ASX consistent with the 

regulatory expectations.  

• On 30 March 2016, the Australian Government endorsed the recommendations made in the CFR and the ACCC’s 

June 2015 report. 

• In October 2016, the CFR and ACCC released two policy statements in response to the CFR’s Conclusions: (1) 

‘Regulatory Expectations for Conduct in Operating Cash Equity Clearing and Settlement Services in Australia’ 

                                                           

18  Introduction of the ASX Code of Practice for Clearing and Settlement of Cash Equities in Australia, Council of Financial Regulators (18 July 2013), 
https://www.cfr.gov.au/news/2013/mr-13-04.html. 

19 Review of Competition in Clearing Australian Cash Equities: Conclusions, Council of Financial Regulators (June 2015), at 1, 

https://treasury.gov.au/sites/default/files/2019-03/C2015-007_CFR-ConclusionsPaper.pdf. 
20  ASX Cash Equities Clearing and Settlement Code of Practice, ASX (August 2013), https://www.asx.com.au/cs/documents/asx-code-of-practice.pdf. 
21  The Hon Josh Frydenberg MP, Review of Competition in clearing Australian cash equities, http://ministers.treasury.gov.au/ministers/josh-frydenberg-

2018/media-releases/review-competition-clearing-australian-cash-equities. See, Review of Competition in Clearing Australian Cash Equities – 
Consultation Paper, Council of Financial Regulators (February 2015), https://www.cfr.gov.au/publications/consultations/2015/review-of-

competition-in-clearing-australian-cash-equities/pdf/review-of-competition-in-clearing-australian-cash-equities.pdf. 
22 Review of Competition in Clearing Australian Cash Equities: Conclusions, Council of Financial Regulators (June 2015), 

https://treasury.gov.au/sites/default/files/2019-03/C2015-007_CFR-ConclusionsPaper.pdf. 

https://www.cfr.gov.au/news/2013/mr-13-04.html
https://treasury.gov.au/sites/default/files/2019-03/C2015-007_CFR-ConclusionsPaper.pdf
https://www.asx.com.au/cs/documents/asx-code-of-practice.pdf
http://ministers.treasury.gov.au/ministers/josh-frydenberg-2018/media-releases/review-competition-clearing-australian-cash-equities
http://ministers.treasury.gov.au/ministers/josh-frydenberg-2018/media-releases/review-competition-clearing-australian-cash-equities
https://www.cfr.gov.au/publications/consultations/2015/review-of-competition-in-clearing-australian-cash-equities/pdf/review-of-competition-in-clearing-australian-cash-equities.pdf
https://www.cfr.gov.au/publications/consultations/2015/review-of-competition-in-clearing-australian-cash-equities/pdf/review-of-competition-in-clearing-australian-cash-equities.pdf
https://treasury.gov.au/sites/default/files/2019-03/C2015-007_CFR-ConclusionsPaper.pdf
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(Regulatory Expectations); and (2) ‘Minimum Conditions for Safe and Effective Competition in Cash Equity Clearing 

in Australia’ (Minimum Conditions (Clearing)).  

• In March 2017, the CFR and ACCC released a consultation paper (March 2017 Consultation Paper),23 which sought 

views on whether the prospect of competition in the settlement of cash equities in Australia may have increased, 

and invited feedback on the development of policy guidance for such competition.  

• In September 2017, CFR released a policy paper in response to the March 2017 Consultation Paper (Safe and 

Effective Competition Policy Paper),24 which summarised key feedback from stakeholders and the views of the CFR 

and ACCC with regard to how that feedback should be addressed within the policy framework. 

• In parallel with the publication of the Safe and Effective Competition Policy Paper, the CFR and ACCC published the 

‘Minimum Conditions for Safe and effective Competition in Cash Equity Settlement in Australia’ (Minimum 

Conditions (Settlement)),25 which provided a set of controls for competition in the settlement of cash equities in 

Australia aimed at addressing barriers and risks that had been identified by stakeholders responding to the March 

2017 Consultation.  

• In September 2017, in light of the work involved in the Minimum Conditions (Settlement), the CFR made 

amendments to the:  

o Minimum Conditions for Safe and Effective Competition in Cash Equity Clearing in Australia (originally 

published in September 2016);26 and 

o Regulatory Expectations for Conduct in Operating Cash Equity Clearing and Settlement Services in Australia 

(originally published in 2016).27 

• In July 2018, the CFR and ACCC commenced work with the government to develop legislative changes to provide 

ASIC and the ACCC with the powers necessary to enforce the CFR’s Regulatory Expectations and Minimum 

Conditions (Clearing).  

(b) A sound understanding of the technical features of eConveyancing and the differences between 

eConveyancing and the cash equities market is crucial 

Given the CFR’s and ACCC’s extensive work in reviewing competition issues for the Australian cash equities market, PEXA 

supports the development by the CFR, in collaboration with the ACCC of minimum conditions for safe and effective 

competition in the national eConveyancing market. However, in PEXA’s view, the development of any minimum conditions 

for competition in eConveyancing must have:  

• A paramount focus on delivering a safe, secure and affordable property transactions for Australian consumers 

dealing with their primary or only asset; 

                                                           

23  Safe and Effective Competition in Cash Equity Settlement in Australia – A Consultation Paper by the CFR, Council of Financial Regulators (March 
2017),  https://www.cfr.gov.au/publications/consultations/2017/safe-and-effective-competition-in-cash-equity-settlement-in-

australia/pdf/consultation-paper.pdf. 

24 Safe and Effective Competition in Cash Equities Settlement in Australia: Response to Consultation, Council of Financial Regulators (September 2017), 
https://www.cfr.gov.au/publications/consultations/2017/safe-effective-competition-response/pdf/response-to-consultation.pdf. 

25 Minimum Conditions for Safe and Effective Competition in Cash Equity Settlement in Australia – A Policy Statement by the CFR, Council of Financial 

Regulators (September 2017), https://www.cfr.gov.au/publications/policy-statements-and-other-reports/2017/minimum-conditions-safe-effective-
competition/pdf/policy-statement.pdf. 

26 Minimum Conditions for Safe and Effective Competition in Cash Equity Clearing in Australia – A Policy Statement by the CFR, Council of Financial 

Regulators (September 2017), https://www.cfr.gov.au/publications/policy-statements-and-other-reports/2016/minimum-conditions-safe-effective-
cash-equity/pdf/policy-statement.pdf. 

27 Regulatory Expectations for Conduct in Operating Cash Equity Clearing and Settlement Services in Australia, Council of Financial Regulators (September 

2017), https://www.cfr.gov.au/publications/policy-statements-and-other-reports/2016/regulatory-expectations-policy-statement/pdf/policy-
statement.pdf. 

https://www.cfr.gov.au/publications/consultations/2017/safe-and-effective-competition-in-cash-equity-settlement-in-australia/pdf/consultation-paper.pdf
https://www.cfr.gov.au/publications/consultations/2017/safe-and-effective-competition-in-cash-equity-settlement-in-australia/pdf/consultation-paper.pdf
https://www.cfr.gov.au/publications/consultations/2017/safe-effective-competition-response/pdf/response-to-consultation.pdf
https://www.cfr.gov.au/publications/policy-statements-and-other-reports/2017/minimum-conditions-safe-effective-competition/pdf/policy-statement.pdf
https://www.cfr.gov.au/publications/policy-statements-and-other-reports/2017/minimum-conditions-safe-effective-competition/pdf/policy-statement.pdf
https://www.cfr.gov.au/publications/policy-statements-and-other-reports/2016/minimum-conditions-safe-effective-cash-equity/pdf/policy-statement.pdf
https://www.cfr.gov.au/publications/policy-statements-and-other-reports/2016/minimum-conditions-safe-effective-cash-equity/pdf/policy-statement.pdf
https://www.cfr.gov.au/publications/policy-statements-and-other-reports/2016/regulatory-expectations-policy-statement/pdf/policy-statement.pdf
https://www.cfr.gov.au/publications/policy-statements-and-other-reports/2016/regulatory-expectations-policy-statement/pdf/policy-statement.pdf
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• A sound understanding of eConveyancing, including an in-depth understanding of the technical details and costs 

associated with software, cybersecurity and IT intricacies that underpin the current services offered, particularly in 

relation to financial settlement and lodgement; and  

• A nuanced appreciation of the differences that exist between the markets of cash equity settlement and 

eConveyancing. These differences have significant implications for the development of an appropriate regulatory 

framework for eConveyancing and must inform any regulatory response (these differences are explained in more 

detail below).  

The cash equities market in Australia comprises:  

(1) Trading platforms, which match buyers and sellers of securities;  

(2) Clearing services, currently provided by a central counterparty that manages the pre settlement risks between 

counterparties to a trade; and  

(3) Securities settlement services, which involves the transfer of title to the security and transfer of cash.  

As at the date of this submission, there is some competition in securities trading in Australia; however, clearing and 

settlement facilities are only provided by the ASX (although the Corporations Act (2001)(Cth) does not prohibit 

competition). In 2017, the CFR and ACCC concluded that the prospect of competition emerging had increased and, as a 

result, updated their competition policy framework. 

In PEXA’s view, the similarities between the two markets include the following:  

• Electronic platform providing settlement services on behalf of buyers and sellers; 

• High value of transactions managed by platforms (market caps of $2 trillion in respect of the Australian cash 

equities market and $6-$7 trillion in respect of the Australian property market);28  

• Relatively low level of contestable fees ($105 million for the cash equities market and $200 - $240 million for the 

eConveyancing market);29 

• Requirement for significant and expensive backend infrastructure, including network connections with a large 

number of financial institutions and the RBA; 

• Requirement to handle highly sensitive and valuable data; 

• Exposure to significant risk during financial payment and settlement; and 

• Exposure to risk of title fraud. 

There are key differences between the two markets, some of which have been summarised in the following table: 

 Difference Cash Equities Market EConveyancing Market 

1  Number of 
participants 
per 
transaction  

Two parties in every share trade transaction – 
buyer and seller, sometimes represented by 
agents (also potential clearing/settlement 
agents). 

More complex as there are often 4 or more 
parties (represented by Subscribers) in any 
given transaction, representing vendor, 
purchaser, incoming and outgoing mortgagee. 

                                                           

28 IGA Draft Final Report, p 6, para 1.8. 
29 IGA Draft Final Report, p 74, para 5.72. 
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Each Subscriber assembles information over the 
course of a transaction (i.e. information is 
accumulated as the participants add 
information to the transaction over the course 
of the transaction). Each Subscriber interacts 
and communicates with the other Subscribers 
which results in a multitude of permutations 
and complexity. A greater number of 
Subscribers results in greater complexity of 
connection.  

2  Economic 
importance to 
consumers 

The IGA Draft Final Report asserts that the 
eConveyancing platform and the cash equities 
market are of similar economic importance to 
the wellbeing of Australians.30 However, the 
cash equity settlement market generally 
involves a relatively small portion of a 
consumer’s asset portfolio. Financial risks to 
investors, while still important, are not of the 
same magnitude and severity as those faced 
by consumers in the eConveyancing space.  

The eConveyancing market routinely deals with 
the average Australian consumer’s sole or 
primary asset. Any exposure to financial risk 
during payment or settlement has an enormous 
impact on homeowners. As such, any 
regulation, particularly relating to 
interoperability models, must be carefully 
considered to minimise risks to consumers.  

3  Characteristics 
of a typical 
consumer 

A mixture of sophisticated and retail 
consumers who generally are of high credit 
worthiness and possess significant collateral. 

Primarily everyday Australians and some  
property investors.  

4  Protection 
against 
default 

Multiple layers of protection for failed trades 
e.g. through default fund held by clearing 
house. Creditworthiness of counterparties is 
assessed and dealt with via guarantees and 
indemnities (with the participants liable 
themselves). Australian regulatory standards 
require ASX’s CCPs and ASX Clear to establish 
recovery tools under their operating rules to 
address any credit losses or liquidity shortfalls 
they may face as a result of clearing participant 
default.  

Very limited protection for Australian 
consumers in conveyancing transactions. 
Dealing directly with consumers’ funds and title 
in as close to real time as currently possible. 

Subscribers (i.e. conveyancers and lawyers) 
handle the funds of end users (Australian 
property buyers and sellers). Ultimately, it is the 
Australian end user that wears the 
consequences for a failed conveyancing 
transaction.  

Liability regime still needs to be determined for 
a multi-ELNO environment. 

5  Competition In the cash equity settlement market, whilst 
the Corporations Act does not prohibit 
competition, the ASX is the monopoly supplier 
of clearing and settlement services. Regulatory 
change was required to give the regulators the 
power to implement and enforce minimum 
conditions. 

Currently in the eConveyancing market, only 
PEXA has established and operational financial 
settlement and lodgement infrastructure. 
Sympli has not completed any financial 
settlement transactions to date, and currently 
only has capability to lodge one document in 
Queensland and Victoria respectively.  

Competition is emerging. In addition to Sympli, 
LEXTECH (Purcell Partners), a third market 
participant has received stage 1 approval to 
operate an ELNO. However, like Sympli, it will 

                                                           

30 IGA Draft Final Report, p 75, para 5.74. 
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need to invest significantly to become 
operational, let alone reach the same level of 
capability as PEXA.  

State based Registrar Generals have power to 
influence the market, including by imposing 
conditions on ELNOs in the market. 

6  Cost and 
complexity of 
connections 

The ASX settlement requires connections with 
RBA, financial institutions and share registries 
(e.g. Computershare Limited, Link Market 
Services Limited). 

Settlement in eConveyancing requires 
connections with the RBA, at least 11 financial 
institutions and with the relevant land registry 
offices, applicable revenue offices and the ATO.  

An estimate of cost to a financial institution of 
$6-$10 million to establish each connection and 
at least $234,000 per year in support costs. 3132 

Connection to land registry and revenue bodies 
also involves significant costs, both in 
development and ongoing maintenance. The 
estimates from titles and revenue offices to 
connect to a new ELN range from a few hundred 
thousand dollars to $5 million. 

7  Role of state 
regulatory 
bodies 

The ASX is not subject to any state-specific 
regulation in relation to its operation of 
settlement and clearing facilities. The 
development of minimum conditions for safe 
and effective competition was conducted by 
national regulators (i.e. CFR and ACCC). 

As land registry and revenue offices vary 
according to each jurisdiction, the imposition of 
approval conditions by Registrar Generals as a 
method of regulation is likely to introduce 
complexity, inefficiency and fragmentation in 
the market. IPART’s recommendation that the 
NSW ORG adopt regulation (including provision 
of minimum conditions) for eConveyancing by 
leveraging the CFR’s work is ill-conceived and a 
national model is necessary.   

8  Settlement 
period 

The ASX has a T+2 settlement period, meaning 
that trades are settled two business days after 
the trade date.  

PEXA conducts settlement of trades in real-
time, transaction by transaction. Risk of error is 
significantly increased if data is required to be 
mirrored and synchronised across ELNO 
platforms.  

9  Frequency of 
transaction 

Cash equities are traded on a relatively 
frequent basis by investors. Consequently, 
consumers encounter fees in this market 
several times a year. 

On average, Australian homeowners enter into 
property transactions once every 10.5 years. 
The existing PEXA fee of $112 translates to $224 
(assuming a transaction involves both buying 
and selling) per 10.5 years or $21 per annum. 

10  Cost of fees 
relative to 
value of asset 
being 
transferred 

The value of any cash equities trade is 
dependent on the value of the security and 
volume to be traded. However, settlement 
and clearing fees are higher than the fees for 

The cost of fees in eConveyancing is a smaller 
percentage of the total value of the property 
when compared to cost of fees for clearing and 
settlement services in cash equities relative to 
the asset (i.e. securities).  

                                                           

31 IGA Draft Final Report, p 70, para 5.49. 
32 Review of the Intergovernmental Agreement for an Electronic Conveyancing National Law – Issues Paper, Submission from Australian Banking Association 

(10 April 2019), p 3. 
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eConveyancing services relative to the asset 
(securities cf. property).  

Given the clear functional differences between the Australian cash equities settlement and eConveyancing, a simple 

‘transplant’ of regulatory models will not be adequate to ensure the efficiency or the security of Australia’s eConveyancing 

system is preserved. In comparison to the cash equities market, eConveyancing is demonstrably more complex, involves a 

larger number of parties to a transaction, and is of greater importance to everyday Australian consumers as it often involves 

their sole or primary asset. Accordingly, what is needed is a pragmatic national consultation process with input from relevant 

stakeholders and regulators with appropriate expertise to fully understand the nuanced technical, regulatory and economic 

details of eConveyancing, in order to arrive at a regulatory framework that is suitable and benefits Australian consumers. 

Moreover, globally, the sole market where interoperability has been implemented is in the European market for cash equities 

clearing. In Europe, regulators created a single market across national borders through a complex model of interoperability 

between clearing houses, driven by a desire to expand the scale of clearing services by piecing each of the European national 

markets together. These unique circumstances do not exist in the context of the Australian cash equities market, nor the 

eConveyancing market for that matter. Unlike the cross-border linkages in the European clearing market, interoperability in 

the Australian eConveyancing market would involve fragmentation of the market through multiple ELNOs, and then 

subsequent integration of those ELNOs through interoperability at significant cost while adding significant risk to the ELNO 

landscape. In the absence of the scale benefits and unique European market context that spurred interoperability reform in 

respect of the common market of Europe, arguments in favour of implementing interoperability in Australia have generally 

been found not to be compelling.  

In PEXA’s view, settlement in eConveyancing clearly benefits from scale, and it is this economy of scale that allows PEXA to 

deliver the best service for Subscribers. The Australian eConveyancing market is a relatively small domestic market, involving 

$200-$240 million fees per annum. This represents 0.1% of the $250 billion of property transferred each year in Australia.33 

For a domestic market the size of eConveyancing, it is likely that a single infrastructure ELNO provides the most efficient and 

lowest risk solution. 

Participant Quantity Estimated Build Cost Range Per 
Participant Per Connection 

Total Estimated Build Cost 
Range 

Integrated 

Settlement Banks 

11 $6M - $10M $66M - $110M 

Land Registries 5 $500K - $2M $2.5M - $10M* 

Revenue Offices 5 $500K - $2M $2.5M - $10M* 

PEXA  1 $25M - $30M $25M - $30M** 

Total $96M - $160M 

Note: Dependent on the model of interoperability, Integrated Settlement Banks, Land Registries and Revenue Offices may incur these costs each time a new ELNO is 

on-boarded.  

* As any further jurisdictions are activated for eConveyancing, Land Registries and Revenue Offices in those jurisdictions will face these costs for each ELNO seeking to 

integrate with their systems.  

** This is an initial, high level estimate by PEXA. Full analysis of the intricacies of any eventual model of interoperability would have to be conducted to determine the 

final cost.   

                                                           

33 Property market chart pack – September 2019, Core Logic. 
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Proper in-depth consideration of the risks and complexities unique to the eConveyancing market must be undertaken by 

appropriate national regulators through an appropriate national consultation process in order to develop a safe and effective 

regulatory framework, including minimum conditions for competition.  
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2.3 Market structure and options for interoperability 

(a) Introduction 

This section discusses PEXA’s views on market structure and models for interoperability. 

Given the economic importance of real property and any platform that trades in property and associated financial values, it 

is vital that any regulatory framework for eConveyancing be designed in such a way that risks to homeowners are not 

increased.  

PEXA agrees with DMC’s views in the IGA Draft Final Report that: 

• The minimum conditions for safe and effective competition in eConveyancing should be established and if 

interoperability is considered a feasible option, a cost benefit analysis be conducted before interoperability is 

introduced. 

• The current regulatory framework does not prohibit the inefficient duplication of infrastructure. Competition at 

the user interface and Subscriber management level will allow Subscribers to choose the platform they wish to 

transact from and solve for multi-homing concerns.  

• It is logical to consider PEXA as a potential infrastructure provider (hub) for connections with Land Registries, 

Revenue Offices, the ATO and Financial Institutions, given PEXA was created under the IGA for this purpose and 

given that PEXA is the only ELNO that has operational financial settlement and lodgement infrastructure.  

• The approval of a second ELNO has increased PEXA’s costs and the consumption of key resources due to the 

complexities of connectivity. The approval of a second ELNO has also increased costs more broadly across the 

industry. These cost impacts will continue to be felt by industry if new ELNOs duplicate backend infrastructure and 

connections. 

• Financial institutions are unlikely to derive benefit from competition, given the cost of establishing connections to 

facilitate payment and settlement will foreseeably cost tens of millions of dollars. 

• Competition does not provide any benefit to regulatory bodies and the costs associated with ELNOs connecting to 

land registries and revenue offices will ultimately be borne by Australian consumers. 

• Access to PEXA’s settlement platform by way of an access arrangement must be given serious consideration as a 

potential market structure which will address concerns about multi-homing, network effects and the cost of 

duplicating infrastructure to ELNOs, financial institutions, land registries and revenue offices. 

(b) Interoperability is highly complex 

DMC concludes in the IGA Draft Final Report, “interoperability has proven to be a complex challenge and we are not 

recommending any immediate solution. We have provided our view that the shallowest interoperability approach provides 

the best chance of developing an acceptable model with reasonable costs and risks.”34  

PEXA agrees with this conclusion and believes the technical, financial and legal complexity and risks involved with 

interoperability have been significantly understated in the NSW commissioned reports, those being, (1) Dr Rob Nicholls’ NSW 

Interoperability Report; and (2) the IPART Draft Report.  

PEXA notes that DMC has conducted the only review that attempts to explore the benefits, costs and risks of interoperability, 

appropriately finding that a thorough analysis by appropriately qualified regulators must be undertaken in order to 

understand the full impact of each model proposed to date. DMC has conducted a thorough review and understood the facts 

as they are, including:  

• That only PEXA is fully enabled for settlement;  

• That duplication of infrastructure is inefficient and costly and must be a key consideration in any assessment of the 

viability of any proposed interoperability model; and  

• That competition can exist at the user interface level.  

                                                           

34 IGA Draft Final Report, p 91, para 5.165. 
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DMC explored in detail the alternative suggestions that were advanced in Dr Rob Nicholls’ NSW interoperability review, such 

as common user interface and Subscriber portability, however, these were given very little consideration or support in that 

review.  

PEXA agrees with DMC that a shallow approach to interoperability, which minimises the duplication of connections and 

settlement and lodgement infrastructure, is likely to be the least complex and therefore lowest cost and risk solution. 

However, it is crucial that the technical, financial and legal complexities involved in any proposed interoperability or 

regulatory solution are fully understood and addressed, which in PEXA’s experience is only possible through collaboration 

with all relevant stakeholders through appropriate national consultation.  

(c) There must be a pragmatic national solution 

The intention of the IGA was always to create a single national system and DMC appropriately acknowledges that, 
“…stakeholder feedback clearly identifies that a national view is required; stakeholders do not want different competition 
and interoperability solutions in different jurisdictions.”35  

PEXA maintains that an interoperability solution preferred by one State alone will not be workable for either PEXA’s national 

platform or for national industry members as it will increase costs and complexity to the detriment of Australian consumers. 

A solution that will drive up complexity and therefore costs for industry, other relevant stakeholders (such as Subscribers, 

financial institutions, land registries, revenue offices, the RBA and the ATO) is not acceptable, as ultimately these costs will 

be passed through to everyday Australian consumers, diluting or removing the cost efficiencies that eConveyancing has thus 

far achieved and delivered.  

The total addressable market for ELNOs is in the $200-$240 million range. However, the Australian property market that 

eConveyancing critically supports is valued at around $6-7 trillion.36 A solution which either creates uncertainty or adds 

additional risk for consumers would therefore be equally unacceptable. As there is no room for error or “teething problems” 

when dealing with everyday Australian’s homes and money, it is critical that the costs, risks and benefits associated with any 

regulatory solution are identified and addressed in order to ensure that a pragmatic national solution that benefits everyday 

Australian consumers is reached, and not a solution that puts such consumers at increased risk or expense. 

Accordingly, any further national review must be informed by the appropriate facts in order to enable fact based decisions. 

PEXA considers that any further reviews must follow a fact-finding and consultative process as that followed by DMC and be 

conducted on the national level.  

(d) Assessment of interoperability must be based on prudent principles 

PEXA outlined in its response to the NSW Directions Paper and the IGA Issues Paper, the principles PEXA believes are critical 

to consider in any assessment of the viability of any interoperability model, those principles are: 

1. Interoperability cannot increase the risk of fraud or error in conveyancing transactions, relative to the risk for 

transactions conducted in a stand-alone ELN;  

2. Financial settlement interoperability cannot not be the subject of a mandate by any State or Registrar given the 

broad impact on financial services. Financial settlement interoperability must be workable and be based on sound 

technical understanding; 

3. Interoperability must promote competition and innovation by allowing ELNOs to compete on features including, 

but not limited to price. In a sensitive technology-driven market like eConveyancing, competition on quality and 

innovation is likely to be significant to Subscribers; 

4. Interoperability must not increase costs to consumers;  

5. Interoperability must not negatively impact the user experience, including through additional risk and/or 

complexity;  

                                                           

35  IGA Draft Final Report, p 91, para 5.169. 
36 IGA Draft Final Report, p 6, para 1.8. 
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6. Interoperability must preserve the existing benefits of choice in relation to practice management software (or 
integrated software provider), without duplicating the functions that integration already provides; and 

7. Development and regulation of any model of interoperability proposed must be consistent with national principles 
of good regulation. 

These principles should be used to test and assess the suitability of any proposed interoperability model. 

(e) A cost/benefit analysis must be undertaken 

PEXA agrees with DMC’s reiteration of the critical importance of ensuring that the benefits, costs, complexity, risks and 

liability of any proposed interoperability model are carefully considered and resolved before any interoperability model is 

adopted.37 As DMC suggests, interoperability must deliver simple, consistent and cost-effective outcomes, which fit with 

national principles of good regulation that do not introduce any additional risk for homeowners.38  

A rigorous qualitative and quantitative cost-benefit analysis of interoperability involving a national consultation process is 

required to understand the real costs, risks and benefits associated with each proposed interoperability model. In PEXA’s 

view, the principles outlined above must be used to assess the viability of each proposed interoperability model.  

PEXA has previously advocated for the consideration of interoperability to be led nationally by ARNECC. However, PEXA 

acknowledges the significant importance, complexity and risk associated with ensuring the settlement aspects in any 

interoperability solution are appropriately addressed. Accordingly, PEXA considers the CFR, in collaboration with the ACCC, 

should conduct this cost-benefit analysis process, with expert input from technical experts, ARNECC and other relevant 

industry stakeholders. 

PEXA submits that implementing interoperability will involve not just the cost of developing APIs, but the cost to PEXA and 

others to update their systems to support new interactions and build out business rules, as shown on page one of this 

submission. There will also be significant costs incurred in developing and maintaining interoperability. Any potential benefits 

of interoperability must therefore be identified and found to exceed the costs (including the significant risks and liability 

implications) of interoperability before any particular model is pursued. 

(f) PEXA has a number of material concerns with the IPART process 

PEXA is concerned that the NSW commissioned reports produced by: (1) Dr Rob Nicholls - the NSW Interoperability Report; 

and (2) IPART - IPART’s Draft Report, have inaccurately understood or described certain aspects of eConveyancing, 

particularly in relation to financial settlement arrangements. Further reviews must be conducted with an appropriate factual 

foundation. In particular:  

• IPART has misunderstood the process of payment integration. Payment integration for transaction banking is a 

critical component of financial settlement (and is distinct from just the infrastructure integration via RBA-RITS). PEXA 

believes that IPART has misunderstood this process, and has based its assumptions on factual inaccuracies, 

fundamentally undermining the credibility and viability of some of IPART’s recommended interoperability solutions. 

A key example is IPART’s suggestion that if 72% of property reservation batches involved only major banks, it would 

be possible to execute settlement using only the RBA-RITS integration.39 IPART’s assertion does not take into account 

the situation where a major bank has a paying position in settlement, as a result of funds having first been advanced 

from a trust account at that bank. In order to facilitate a transaction that requires money to be contributed from a 

practitioner trust account, integration is necessary between the paying bank and an ELNO to allow funds to be drawn 

from that practitioner trust account and be contributed to the settlement.  In PEXA’s experience, 50% of transactions 

require funds to be contributed from a practitioner’s trust account. In order for an interconnected ELNO to execute 

trust instructions provided by a PEXA practitioner, it will be necessary for that ELNO to maintain the same 

connections as PEXA to payment-integrated retail banks. Where ELNOs do not have the same payment integration 

                                                           

37  IGA Draft Final Report, p 82, para 5.131. 
38 IGA Draft Final Report, p 47, para 4.103. 
39 IPART Draft Report, p 33. 
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capability, such settlement would not be possible using RBA-RITS Settlement alone, and therefore the factual basis 

of certain IPART recommendations for interoperability must be queried. 

 

• IPART has incorrectly asserted that there are currently two ELNOs already integrated and enabled for financial 

settlements. PEXA understands it is the only eConveyancing platform with full capability that has completed 

lodgement and settlement transactions and has developed its own proprietary settlement model. Although Sympli, 

via the ASX, may be enabled for RBA-RITS integration, this alone would not be sufficient to execute PEXA-collected 

settlement instructions, as Sympli has not integrated with retail banks for trust account support. Notably, 

settlements solely using RBA-RITS integration account for less than 40% of the total number of settlements. 

Accordingly, fully functional settlement enablement for other ELNOs will not exist until the issue of payment 

integration between ELNOs, the RBA and all 11 financial institutions is resolved. This necessarily raises the question 

of whether duplication of payment integration connections is most efficient for industry. 

 

• It is unclear what information IPART considered when assessing the costs of the interoperability solutions 

recommended. The costs involved in developing and maintaining interoperability are not limited to establishing the 

connections between platforms, but also extend to developing the software and logic to accept, process and 

collaborate data. These are all entirely new costs that have not been contemplated by IPART. For example, there 

will be significant costs associated with the significant redesign that PEXA will be required to undertake (including 

the renegotiation of PEXA’s legal and contractual framework) and whose platform was developed with no 

contemplation of interoperability. Further, PEXA notes that IPART has not accounted for the costs of the banks that 

will be required to integrate a second ELNO platform to enable bilateral interoperability. 

In particular, bilateral connections between ELNOs will require replication of PEXA’s connections, including to retail banks. It 

is those bespoke connections (i.e. payment integrations) which have been cited by the ABA40 as being prohibitively expensive 

for financial institutions. For example, the ABA has previously indicated that it cost one major bank more than $10 million to 

build its current connection with PEXA, and flagged that it would potentially incur similar costs in order to establish equivalent 

connection with each new ELNO as it enters the market.41 PEXA notes that this estimated cost relates to a bank as a payment 

facilitator, not a Subscriber. PEXA also notes it is possible for a bank to act as either a payment facilitator or a Subscriber. The 

costs of payment integration must not be equated to the cost of using a second ELN. Notwithstanding this, the costs incurred 

by financial institutions under any mandated interoperability solution would almost certainly be passed through to Australian 

consumers eroding the cost savings that have been achieved for consumers so far, which is why careful consideration of any 

proposed regulatory solution is necessary. 

Moreover, if interoperability was mandated and ELNOs were required to establish all the necessary integrations in order to 

duplicate PEXA’s current infrastructure, the benefits of innovation that IPART has conceptually envisaged would flow from 

interoperability, should be queried. This is because lodgement and settlement execution would require uniformity and the 

mirroring of data across ELNO workspaces. Such a requirement would in effect stymie innovation as each ELNO at the 

infrastructure level would be required to mirror the capability of the other. For example, were an ELNO to accept payment 

by credit card, unless the counterparty ELNO to a transaction were also able to do so, it would not be possible (despite it 

being possible if the entire transaction were conducted on a single ELNO).  

Accordingly, PEXA believes that certain findings and recommendations of the IPART review are unsafe and unreliable, as they 

were made without first engaging in an appropriate consultation processes. The lack of understanding about fundamental 

technical aspects of eConveyancing, coupled with insufficient regard to industry feedback, has led to findings and 

recommendations that rely on inaccurate facts and assumptions. Importantly, PEXA believes that the cost of establishing 

integration between each financial institution and each ELNO must be taken into account as part of the net cost assessment 

                                                           

40 1 March 2019 ABA letter to the NSW Office of the Registrar General, provided to IPART under cover of a letter dated 7 May 2019. 
41 Review of the Intergovernmental Agreement for an Electronic Conveyancing National Law – Issues Paper, Submission from Australian Banking Association 

(10 April 2019), p 3. 
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of establishing a bilateral interoperability model. In PEXA’s view, that IPART failed to give adequate weight to these 

considerations undermines the legitimacy of the IPART recommendations.  

DMC appropriately acknowledge that, “[t]he complexities of eConveyancing increased with the introduction of a second ELNO. 

The connection costs increase the resource requirement for entry and operations for both ELNOs and the connected parties. 

This requires management of complex change control issues given the number of connections.”42 Figures 10, 11 and 12 of the 

IGA Draft Final Report provide a good visual representation of the increased complexity, risk and cost that will ensue if new 

entrant ELNOs are required to duplicate PEXA’s existing settlement and lodgement connections infrastructure (extracted 

below for ease of reference). Accordingly, PEXA believes it is imperative that further analysis is conducted to appropriately 

vet the technical, financial and legal risks and costs of any proposed regulatory solution, in order to determine whether the 

benefits of introducing such a regulatory framework do in fact outweigh the costs and risks. 

In PEXA’s view, an ELNO that did not seek to replicate PEXA could: 

• Provide for source funds from an ELNO Source Account only (similar to the PEXA Source Account and without 

providing an option for practitioner trust accounts); 

• Require provision of all funds directly from an RBA Exchange Settlement Account (such as where all incoming 

funds are provided from a major bank with no partial contribution from trust accounts); or 

• Arrive at some other method for funding settlements. 

These options could avoid the duplication of the payment connections that PEXA has established. 

 

  

                                                           

42 IGA Draft Final Report, p 71, para 5.60. 
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(g) PEXA makes the following comments on the interoperability models under consideration 

In this section, PEXA provides observations in relation to the key interoperability models currently being explored. 

(i) Infrastructure / sponsor interoperability model 

 

   

Description of Model 

Under the ‘infrastructure’ or ‘sponsor’ interoperability model, PEXA would utilise its existing lodgement and financial 

settlement infrastructure to provide settlement and lodgement services to retail/resellers for a wholesale fee. At the retail 

level, reseller or retail ELNOs would own and maintain their own user interface. The role of retail/resellers under this model 

would include onboarding Subscribers, verifying and auditing Subscribers, providing training and customer support, as well 

as processing the data provided to them from Subscribers.   

Under this model, Subscribers would be able to continue to directly access via APIs. The only integration required for resellers 

would be with PEXA’s infrastructure hub, through which Retail ELNOs would be able to provide data.  

The infrastructure ELNO would be the lodging ELNO for all transactions utilising its established and currently operational 

integrations with financial institutions, land registries, revenue offices and RBA. The Infrastructure ELNO would provide the 

shared Workspace, as well as manage the collation of data and collaboration. Digital signature verification would also be 

provided at this layer.  
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Given PEXA already has established secure and proven integrations with land registries, revenue offices, financial institutions 

and the RBA, PEXA is well positioned to offer lodgement and financial settlement services to the market at the wholesale 

level.  

Benefits 

There are a number of benefits associated with this model, including: 

1. Preserving security and minimising risk: The current security measures and framework will be preserved under this 

model ensuring Australian consumers will continue to have certainty and trust in respect of the handling of their 

personal data and the execution of financial settlement aspects of their transactions.  

2. Timing and operational certainty: As this model of interoperability is closest in form to the current state of affairs 

in eConveyancing, there is certainty that this model would be workable with current functionality, subject to the 

regulatory framework being implemented. PEXA’s financial settlement and lodgement technology is a world first. 

There is no guarantee that it can be replicated by other ELNOs. Additional lodgement capability could be added 

incrementally over time at minimal risk and complexity.  

3. No duplication of infrastructure: Duplication of financial settlement and lodgement infrastructure would be avoided 

under this model. DMC correctly acknowledges that it is not commercially viable for financial institutions to establish 

and maintain connections with more than one ELNO.43 PEXA’s existing integrations with financial institutions, 

revenue offices, land registries, the RBA and other practitioner software providers would be made available pursuant 

to an appropriate regulatory regime. 

4. Reduced complexity: This model likely involves the lowest amount of complexity in implementation as: (1) the 

infrastructure ELNO will always be the lodging ELNO and the single source of truth; (2) the current liability and 

insurance regime would be maintained; (3) settlement regulation would remain unaffected reducing risk, as there 

will only be one set of integrations (which already exist) with financial institutions, land registries, revenue offices, 

the ATO and the RBA; (4) signing process would be maintained as authorisation and current digital certificates would 

not need to be replaced.  

5. Innovation and competition supported at the desktop/retail layer: Interoperability would be available at the 

desktop/user interface level facilitating competition with respect to end user experience. If this model is adopted, 

there is potential for a number of retail/reseller ELNOs to enter and successfully compete at the retail level. Further, 

under this model, innovation at the infrastructure level would be easier to implement because there will not be any 

need to ensure that the change to the infrastructure is consistent with interoperability with the infrastructure of 

other ELNOs. 

6. Liability and insurance: The current liability regime would be maintained as PEXA would remain responsible for 

lodgement and financial settlement. This would reduce regulatory uncertainty and maintain the high security and 

service standards that have already been established. 

7. Choice of ELNO for Subscribers (data entry): In respect of data entry (as opposed to settlement), Subscribers would 

likely have increased choice at the desktop layer, as retail ELNOs will compete on price and usability to gain market 

share.  

Consequences 

A number of consequences must be considered with this model, including: 

1. Competition focussed at retail/reseller layer: Given core data fields must be mirrored in each ELNO’s respective 

Workspace at the infrastructure level and be identical for lodgement and settlement to occur, competition would 

be focussed at the retail layer. In PEXA’s view, this would be the case under any proposed interoperable solution 

due to the technical and security requirements of lodgement and financial settlement.  

                                                           

43 IGA Draft Final Report, p 70, para 5.51. 
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2. Regulatory regime: It would be necessary to develop an appropriate regulatory regime whereby retail/reseller 

ELNOs would pay a fee to the infrastructure ELNO in order to access and utilise existing settlement and lodgement 

infrastructure of the infrastructure ELNO.  

3. Prices regulated: Prices would need to remain capped at the infrastructure/wholesale layer. However, PEXA notes 

IPART found that PEXA’s prices are reasonable in respect of all modelled scenarios in its review of the pricing 

framework for eConveyancing services in NSW.44 Moreover, these prices were the outcome of extensive 

negotiations with industry when PEXA had no market share and had to compete against traditional paper 

conveyancing. Given a price cap indexed to CPI is already in place, and the complexity involved in renegotiating such 

arrangements, PEXA believes this model would involve significantly reduced complexity of price and other 

regulation. PEXA also anticipates any issues could be resolved quickly. 

4. Changes to regulatory framework: Some changes to the ECNL and MOR would be required to establish separate 

regulatory provisions in respect of wholesale ELNOs and resellers, including the introduction of a new category of 

regulated entity which could be responsible for Subscriber onboarding and other functions.  

a. Regulators for wholesale layer: Appropriate national regulators would be required to regulate the 

wholesale level of eConveyancing. RBA, ASIC, ACCC and ARNECC would be well placed to assist with this.  

b. Regulator for retail layer: The appropriate regulator for the retail layer would be ARNECC.  

Market structure and likely number of ELNOs 

Under the Infrastructure/Wholesale Model, there would likely be only one wholesale infrastructure ELNO whose established 

settlement and lodgement infrastructure would be utilised by all. Pursuant to an appropriate regulatory regime and regulated 

wholesale price, duplication of infrastructure in the eConveyancing market could be avoided, while competition at the retail 

level could be developed.  

  

                                                           

44 IPART Draft Report, p 36, para 5.1. 
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(ii) Bilateral Connections Model of Interoperability  

  

 

Description of Model 

Under a ‘direct connections’ or ‘bilateral connections’ model of interoperability, each ELNO would be required to build and 

maintain its own settlement and lodgement infrastructure by establishing integrations with the land registries, revenue 

offices, financial institutions, the ATO and the RBA. Each ELNO would also be required to maintain and develop its own user 

interface, provide training, onboarding and customer support.  

Under this model, each ELNO to a transaction would be responsible for lodging data, but only one ELNO the ‘Lodging ELNO’ 

would facilitate lodgement and settlement. IPART has proposed that a cost reflective transfer fee would be payable by the 

non-Lodging ELNO to the Lodging ELNO to compensate the Lodging ELNO for execution of the transaction and use of its 

infrastructure. PEXA questions the $13 cost reflective fee proposed by IPART to be paid to the Lodging ELNO by all other 

integrated ELNOs to a transaction. PEXA notes that IPART does not set out its proposed transfer pricing methodology in the 

IPART Draft Report, but uses information estimated by AECOM to illustrate how a transfer price for direct connections can 

be estimated. IPART’s illustrative estimate is $13 per transaction, paid by the Non-Lodging ELNO to the ELNO that is 

responsible for lodgement. The calculation includes an estimate of capital costs for title lodgement and financial settlement, 

but this is very small compared to other fees. PEXA notes that in practice the transfer price may be higher or lower than 

IPART’s illustrative estimate reflecting the activities undertaken by the lodging and non-lodging ELNOs, the pricing 

methodology and the assumptions including the treatment of capital costs and the number of transactions. In PEXA’s view, 
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the consultation process should cover not only identification of a schedule of costs, but also determination of an appropriate 

pricing methodology.  

PEXA notes that, as indicated by IPART in the IPART Draft Report,45 this illustrative transfer price is not an estimate of the 

price to access the existing ELNO’s financial and settlement infrastructure. There is likely to be a material difference between 

the transfer price associated with direct connection and the access price associated with access to infrastructure. PEXA would 

expect the price to access existing ELNO’s infrastructure would likely be closer to the price for a benchmark efficient ELNO 

estimated by IPART, and a potential retailer would therefore charge a price closer to this benchmark efficient ELNO than $13. 

Care must be taken to not engineer perverse incentives into the choice by each ELNO of whether to invest in developing 

particular capabilities.  

Separately, data synchronisation, equivalent functionality and cross ELNO recognition would be required to enable each 

respective ELNO to transfer data between ELNO workspaces in order for lodgement and settlement to occur in synchronised 

fashion in real time. To compensate the Lodging ELNO, the non-lodging ELNO would pay a transfer fee to the Lodging ELNO 

to compensate it for the cost incurred in establishing, maintaining and using its infrastructure.  

Practitioners and financial institutions would be free to choose to use any platform they wish for data entry purposes. 

However, it should be noted there will not be a choice of which ELNO executes the transaction as this will be determined by 

business rules in order to preserve the necessary levels of certainty and security that are required for the execution of 

settlement and lodgement. The ELNO which executes the transaction could be determined in different ways, including: (1) 

whether the ELNO is capable of completing a transaction; or (2) on the basis of which ELNO is the responsible Subscriber 

(which as the figure above depicts would be the Lodging ELNO).  

The significant departure from the current state of affairs that this model presents would require the existing contractual 

framework, which was the outcome of extensive negotiations over several years, to be completely re-negotiated (including 

the risk and liability arrangements). It would also require PEXA to contemplate and resolve issues with regard to 

circumstances where there is no contractual relationship between an ELNO and an end user.  

Benefits 

The following benefits are associated with this model: 

1. Commitment of investment from all ELNOs: Under a bilateral connections model, each ELNO would be committed 

to investing in the eConveyancing industry as it would be necessary for each ELNO to establish financial settlement 

and lodgement infrastructure and a compelling user interface in order to become functional and compete.  

2. Infrastructure ELNOs would avoid need for pricing regulation: Competition between infrastructure ELNOs would 

drive competitive pricing by these ELNOs and avoid the need for price regulation.  

3. Consistent ELNO standards: As ELNOs would have the opportunity to compete on their desktop user interfaces and 

infrastructure (financial settlement and lodgement) offerings, industry standards could be consistently developed 

for all ELNOs.   

Consequences 

A number of consequences must be considered with this model, including: 

1. Technical uncertainty and synchronisation costs: Data synchronisation across ELNO workspaces involves an innate 

risk of synchronisation errors that significantly increases systematic risk in the eConveyancing system. Costs 

associated with such errors are not limited to monetary loss, but also would extend to consumers potentially losing 

trust in the integrity of eConveyancing generally, which could have broader implications for the Australian economy, 

particularly given eConveyancing is mandated in certain States.       

2. Duplication of infrastructure and cost to industry and consumers: All new entrant ELNOs would be required to 

establish their own connections with other ELNOs, all 11 financial institutions, the land registries and revenue offices 

                                                           

45 IPART Draft Report, para 4.4.5, p 34. 
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(which is equal to 10 statutory bodies), the ATO and RBA. As DMC acknowledges, financial institutions, land registries 

and revenue offices will incur significant costs in establishing and maintaining connections with additional ELNOs. In 

respect of the land registries, revenue offices, and the ATO, Australian consumers will ultimately have to pay for the 

cost of establishing additional connections in private entities. In respect of financial institutions, the significant cost 

to connect with additional ELNOs is likely to result in such connections being deemed commercially not viable to 

pursue. However, if they were required to establish these connections the costs would also ultimately be passed 

through to consumers.  

3. Security and privacy issues: Under the bilateral connections model, data transfer pathways increase with the 

number of connections that exist as between ELNOs and other industry stakeholders. As the number of connections 

increases, so too does the risk of a data breach, as systematic risk is added to the eConveyancing ecosystem with 

each additional connection, and security of the system can be compromised by its weakest link. Given highly 

sensitive personal data is handled in eConveyancing transactions, significant investment in cyber security will be 

required by industry to ensure consumers are not harmed and the integrity of the Land Titles Register, and ultimately 

the industry, is not jeopardised. 

4. Liability and insurance: The bilateral connections model will require a complete restructure of the existing liability 

regime. It is unclear at this stage whether this new liability regime (which is yet to be considered) would be insurable 

on any terms. 

5. Increased pricing: Given the significant costs and risks that will be incurred by industry as a result of the significant 

duplication of infrastructure and the requirement to develop new technical, security, liability and regulatory 

solutions to accommodate this structure, it is very likely that prices paid by Australian consumers for eConveyancing 

services will increase as stakeholders will be required to increase prices to recover costs.  

6. Increased complexity: Implementation of the bilateral connections model will result in increased complexity from a 

technical and regulatory perspective as it will involve a significant departure from the current market structure. 

There will be increased complexity in relation to, amongst other things: (1) the complex regulatory, technical and 

commercial orchestration that will be required to accommodate the new entrant ELNOs establishing their own 

connections with other ELNOs, all 11 financial institutions, the land registries and revenue offices - technical and 

regulatory solutions would need to be reworked for both lodgement and financial settlement; (2) data 

synchronisation, which has not been tested and will require workspaces to operate in synchronisation. This is a 

technically complex feature of this model which will increase risk of systematic error as there will no longer be a 

single source of truth; (3) trust account authorisations and arrangements will also need to be reworked and resolved; 

and (4) the signing process, including development of new signing certificates.  

7. Investment in innovation in settlement and lodgement infrastructure will be stymied: The requirement for 

workspaces to be synchronised in real time under the bilateral connections model necessarily requires functional 

consistency between ELNOs with regard to financial settlement and lodgement infrastructure. However, a 

consequence of this is innovation with respect to settlement and lodgement infrastructure will be stymied as the 

incentive to invest in developing more efficient settlement and lodgement technologies will be almost entirely 

removed, as any technological developments in settlement or lodgement would need to be shared with market 

participants to ensure data synchronisation is maintained. This would remove any competitive advantage that could 

be gained through investment in innovation in settlement and lodgement innovations. Logically ELNOs would cease 

all efforts at material innovation in this model – it would simply be a cost that would be appropriated (at a lower 

cost) by other ELNOs prior to implementation. 

8. Benefits of competition would be limited: Competition under the bilateral connections model is conceptually 

possible at the wholesale layer; however, as core functionality and data fields in each ELNO to a transaction will 

need to be in synchronisation for lodgement and settlement, competition through product differentiation will be 

extremely limited and significantly disincentivised for the reasons outlined above.  

9. Timing – implementation could take over two years: Considering the extent of the technical, commercial and 

regulatory issues outlined above that will need to be worked through, it could take more than two years for a 

bilateral model to be implemented. 
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10. Supporting financial settlement transactions: PEXA currently provides a sophisticated support centre that assists 

its Subscribers to collaborate and complete financial settlement transactions via the PEXA platform; in reviewing 

and assessing interoperability models, careful consideration will need to be given as to how to provide support and 

enable multi-party transactions where the ELNO has no contractual relationship with some of the participants.  

 

Market structure and likely number of ELNOs 

Under the bilateral connections model, there is potential for multiple ELNOs to become fully integrated with all relevant 

stakeholders. However, the commercial reality of high investment costs associated with each ELNO establishing connections 

will likely result in few ELNOs emerging, with the emergence of a duopoly (at best) the likely market structure. Moreover, 

due to the security and technical requirements involved with lodgement and settlement, innovation and competition would 

only be possible at the desktop or user interface layer, with higher prices to users and consumers the likely outcome.  
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(iii) Hybrid: Bilateral Connections and Infrastructure model of interoperability  

 

Description of Model 

Under the hybrid bilateral and infrastructure model of interoperability, there would be two infrastructure ELNOs: (1) PEXA; 

and (2) a third party infrastructure ELNO that would be required to build and maintain its own settlement and lodgement 

infrastructure by establishing integrations with land registries, revenue offices, financial institutions, the ATO and the RBA. 

Each of these infrastructure ELNOs would be required to connect to each other in order to create a data transfer pathway.  

Similar to the Infrastructure ELNO model discussed above, each reseller or retail ELNO would be responsible for maintaining 

their own user interface, providing Subscribers with training, onboarding and customer support as well as collecting data 

from Subscribers.  

In addition, and similar to the bilateral connections model discussed above, each infrastructure ELNO would be responsible 

for lodging data, but only one ELNO, the ‘Lodging ELNO’, would facilitate lodgement and settlement. IPART has proposed that 

a transfer fee would be payable by the non Lodging ELNO to the Lodging ELNO to compensate the Lodging ELNO for use of 

their lodgement and settlement infrastructure. Each ELNO would collect data, which would be transferred to a counterparty 

ELNO.  

Data synchronisation and cross ELNO recognition would also be required to enable each respective ELNO to transfer data 

between ELNO workspaces in order to enable lodgement and settlement to occur in synchronisation in real time. To 

compensate the Lodging ELNO, the non-lodging ELNO would pay a transfer fee to the Lodging ELNO to compensate it for the 

cost incurred in establishing, maintaining and using its infrastructure.  

Practitioners and financial institutions would be free to choose to use any platform they wish. 

Benefits 

The following benefits are associated with this model: 

1. Commitment of investment from all ELNOs: Similar to the bilateral connections model, each infrastructure ELNO 

would be committed to investment in the eConveyancing industry as it would be necessary for each of these ELNOs 

to establish financial settlement and lodgement infrastructure and a compelling user interface in order become 

functional and compete. Competition would also be encouraged at the retail level in respect of user interfaces. 

However, there would be significant duplication of costly infrastructure.  

Consequences 

A number of consequences must be considered with this model, including: 

1. Significant costs due to complexity and extensive duplication: Increased complexity associated with implementing 

what is in essence two interoperability models will require a significantly more nuanced interoperability design that 

will require significant investment and time to design, negotiate and implement.  Moreover, this model will result in 

extensive duplication of infrastructure as the third party infrastructure ELNO will need to establish their own 

connections with other ELNOs, all 11 financial institutions, the land registries and revenue offices (which is equal to 
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10 statutory bodies), RBA and ATO. As DMC acknowledges, these stakeholders will incur significant costs in 

establishing connections with additional ELNOs. In respect of financial institutions, the significant cost to connect 

with additional ELNOs is likely to result in such connections being deemed commercially not viable. However, if they 

were required to establish these connections pursuant to a mandate the costs would ultimately be passed through 

to consumers. In respect of the land registries, revenue offices, and the ATO, Australian consumers will ultimately 

have to pay for the cost of establishing additional connections in private entities.    

2. Significant additional risk due to substantial complexity and uncertainty: The requirement to interoperate two 

models at the same time will involve significant complexity, which translates to risk for Australian consumers in 

conducting their property transactions. It is likely that many of the technical, security, commercial, liability, insurance 

and regulatory issues outlined in respect of the bilateral connections model and the infrastructure model above 

would be amplified under this model.  

3. Uncertainty of pricing: Due to the high level of complexity associated with this model, industry stakeholders are 

likely to incur significant costs that will result in material price increases to consumers. 

4. Timing – implementation could take over two years: Given the extent of the technical, commercial and regulatory 

issues outlined above that will need to be worked through, it could take more than two years for a bilateral model 

to be implemented. Given the increased complexity associated with this model, design and implementation could 

result in an even longer timetable than the bilateral connections model. 

Market structure and likely number of ELNOs 

Under this model of interoperability, two ELNOs would be fully integrated with connections to all financial institutions, land 

registries, revenue offices and other ELNOs. Other ELNOs would focus on offering low cost front-end reselling. Under this 

model, a number of retail/reseller ELNOs and two wholesale ELNOs may emerge. However, this model is the most complex 

of the three considered as it would require vertical and horizontal interoperability between retail/reseller ELNOs and 

interoperability at the wholesale infrastructure level. Accordingly, it would likely introduce unacceptable levels of risk into 

the system, be difficult and expensive for industry to implement, and likely carry no clear benefit to consumers as cost savings 

eConveyancing has brought would likely be eroded through inevitable price increases due to the need of all relevant 

stakeholders to recover such cost. 
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Recommendation 2 

We recommend the establishment of a new corporate body to provide nationally focused skills and resources, 

and that funding be raised from property buyers and sellers, with state and territory governments continuing 

their contributions and with ELNOs and perhaps subscribers meeting the direct costs attributed to oversight of 

their operations.46   

PEXA supports this overarching recommendation, noting that paragraph 1.26 of the IGA Draft Final Report indicates that the 

final report will contain a high-level plan to implement the recommended changes. To this point, PEXA notes the IGA Draft 

Final Report should record PEXA’s historical experience in its self-adopted role of performing some of the earlier regulatory 

functions in collaboration with the ARWG. 

PEXA proposes that the IGA Review’s high-level implementation plan should include several key aspects and a clear, specific 

requirement in the new incorporated entity’s constitution that the entity have the primary object of furthering the national 

electronic conveyancing system on a nationally consistent basis.  

In its April 2019 submission to the IGA Review’s Issues Paper, PEXA stated:  

“PEXA is bound to a national framework, operates and innovates pursuant to national standards, and is obliged to 

roll out its capability to all jurisdictions and provide settlement functionality that is national in nature. The Issues 

Paper notes that PEXA’s development of a national eConveyancing platform has generated efficiency benefits 

(page 6). However, the objective to establish a framework that facilitates national eConveyancing has not been 

fully achieved. As feedback to the Issues Paper points out, it is possible for one jurisdiction to pursue options 

unsupported by the others (page 30).   

If all parties work towards different goals in eConveyancing, the likely result will be fragmentation and uncertainty, 

declining investment, added costs for participants and erosion of trust in eConveyancing. An overarching and 

binding national eConveyancing objective (NCO) would provide market participants with certainty, given rule-

setting and any changes to rules would be tested against the NCO. At the same time, the existence of the NCO 

would not deny Registrars flexibility in exercising their statutory powers.  

The Issues Paper observes, based on feedback, that business practices have not been standardised (page 26), 

resulting in inefficiencies and cost consequences for the ELNOs (and, as PEXA understands from subscribers, the 

broader industry). The development of the National Mortgage Form is a prime example of inconsistencies 

introduced well after the IGA and the creation of the national law.”47  

On the question of funding the proposed new regulator entity, PEXA posed the following principles: 

• The parties that gain benefit from the regulatory framework should fund it.  

• ELNOs should bear 50% of the cost of regulation equally regardless of their individual volume of transactions 

• The states and territories should contribute the other 50%.   

• Regulation fees should not be transaction-volume-based; given the fixed cost nature of the regulatory function.  

• Funding should be proportionate given the primary area for regulation is electronic lodgement; other regulators 

have responsibility for conveyancing, legal work, lending and settlement.  

PEXA supports the principle of stakeholders contributing to the reasonable funding of a new incorporated body, as proposed 

in Recommendation 2. However, PEXA maintains its view that any fees should be a fixed contribution and not volume-based, 

given the fixed cost nature of the regulatory function. Further consultation and discussion about which entities should be 

                                                           

46 IGA Draft Final Report, p 8, para 1.23; p 105, para 7.0. 
47 Response to Issues Paper, Review of the Intergovernmental Agreement for an Electronic Conveyancing National Law, PEXA (5 April 2019), p 19-20, para 
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contributing, and their respective proportions of funding, should be considered at the time of the incorporated body’s 

creation to ensure the body will be financially sustainable.          

Recommendation 3 

We recommend changes to the Category One approval process for applicant ELNOs so that business plan 

requirements include evidence that costs are understood, and adequate finances are in place, including those 

costs to meet all regulatory requirements and payment connections to financial institutions. It may be sensible to 

provide the information to the identified national regulators and the appropriate revenue office(s) to get their 

assessment on whether the financial allowance made is adequate.48 

PEXA strongly supports Recommendation 3 as it will assist with ensuring that the safety, security and level of industry, 

government and community trust in the eConveyancing system are preserved. 

Recommendation 4 

We recommend that the approval process include further requirements for Category Two approval including: 

- Approval from RBA that financial settlement system proposed meets RBA requirements   

- Approval from ASIC for the proposed payments system including remedies for high value mistaken/fraudulent 

payments  

- Approval from all appropriate revenue offices  

- Approval from the ACCC that the market approach including any vertical integration components and any 

consumer protection arrangements accord with national competition law  

- Confirmation from financial institutions that appropriate payment connections are in place  

It may be appropriate that these are separated into a new Category Two (A) 49 

PEXA strongly supports Recommendation 4 for the reasons stated in relation to Recommendation 3. Both these 

recommendations are to be read consecutively, so that Recommendation 3 is followed by Recommendation 4.  

PEXA notes that paragraph 4.13 of the IGA Draft Final Report suggests that the additional recommended requirements are 

limited to an Operating Agreement for transfers. In PEXA’s view, this recommendation is too narrow. These further 

requirements must be more broadly stated and be extended to cover all transactions that involve a financial settlement 

component. For example, financial settlement may be necessary where a mortgage is to be discharged, a new mortgage is 

granted and in a refinancing transaction where both will occur, with no change of registered proprietor.  

Paragraph 4.50 of the IGA Draft Final Report notes that while governments typically have a low risk appetite where a system 

design may have an impact on citizens, commercial operators should similarly have the same low risk appetite (and culture, 

in PEXA’s view) to ensure that additional risk to homeowners driven by commercial profitability are avoided. PEXA believes 

these considerations are applicable irrespective of whether there is a commercial multi-ELNO environment. 

Recommendation 4 links conveniently with Option for Improvement 6, which is discussed below.  

Option for Improvement 6 

Consider forming a risk and compliance committee comprising ARNECC and external experts to review audit 

results on a national basis and to develop improvement programs – the committee could also consider regulator 

action for ELNOs or subscribers that fail agreed thresholds.50   
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PEXA supports Option for Improvement 6, as PEXA considers that this option would usefully serve to provide a ‘safety 

check’ to confirm the expected performance outcomes of an ELNO that had received the approvals and confirmations 

under Recommendation 4.   

PEXA would welcome participation in the risk profiling process.  

Recommendation 5 

An enforcement regime should be developed that includes penalties rather than only the existing suspension or 

termination in the case of a breach.51   

PEXA supports Recommendation 5 and believes that suitable enforcement provisions and penalties for non-compliance need 

to be agreed. PEXA welcomes the consideration of additional enforcement options (other than the existing sanctions of 

suspension or termination) for an ELNO’s breach of the rules and believes that the development of appropriate and more 

nuanced enforcement mechanisms “will better protect the integrity of the eConveyancing system in the future.”52 

In its April 2019 response to the IGA Issues Paper, PEXA stated: 

“PEXA believes it is also important to introduce tiered enforcement for subscribers. Suspending and/or terminating 

subscribers would be a very strong sanction in jurisdictions where eConveyancing is mandated, as a subscriber 

unable to access the eConveyancing platform would in effect be unable to work. PEXA believes that options for 

warnings and education should exist alongside options to suspend and terminate. If the regulator deems 

suspension or termination appropriate, all ELNOs should be notified and obliged to suspend or terminate the 

subscriber.”53 

PEXA confirms its view in respect of enforcement for Subscribers. An important element in the penalties regime for ELNOs 

is to ensure that: 

1. Breaches in more than one jurisdiction should be dealt with collectively, if they are the same, as one breach to 

avoid double jeopardy; and  

2. There is a nationally uniform set of penalties dealing with the size of a breach (for example, major, minor and 

number of penalty units to obviate the prospect of regulatory arbitrage). PEXA acknowledges that the value of 

penalty units will vary by jurisdiction. 

Recommendation 6 

A national agenda and roadmap should be developed through consultation with stakeholders to identify and 

prioritise issues for examination to improve efficiency and national consistency where possible.54   

PEXA considers that the development of a national agenda and roadmap is a very important step in developing a consistent 

regulatory framework, which will lead to a reduction in cost and complexity. The implementation of Recommendation 6 will 

emphasise the significance of the national nature of the eConveyancing system and ensure that industry, regulators and 

governments have visibility and certainty with regard to future developments. PEXA believes that national consistency is 

central to industry efficiency as it will allow ELNOs to adapt their business plans and improve business practices, ultimately 

reducing costs to consumers.   

 PEXA looks forward to working closely with stakeholders to achieve the common objectives of industry.   

                                                           

51 IGA Draft Final Report, p 10. 
52 IGA Draft Final Report, p 34, para 4.10. 
53 Response to Issues Paper, Review of the Intergovernmental Agreement for an Electronic Conveyancing National Law, PEXA (5 April 2019), p 22, para 

3.5.3. 
54 IGA Draft Final Report, p 10. 



 

 

 

  

0118992-0000004 AU:11496599.12 34  

 

Irrespective of whether a Subscriber operates nationally, in certain jurisdictions, or only in one jurisdiction, the overriding 

principle under the IGA is, as originally conceived, for there to be a single national system and to ensure that business 

practices would be consistent where possible.        

In PEXA’s view, Options for Improvement 2 and 5 might be considered in conjunction with Recommendation 6.  

 Option for Improvement 2  

Establishment of a Stakeholder Committee with ARNECC members, stakeholder representatives nominated by 

industry including financial institutions and other regulators as appropriate and agree an ongoing consultation 

process to develop a proactive agenda for eConveyancing improvement.55   

PEXA strongly supports the proposal in Option for Improvement 2, that an ARNECC representative Stakeholder Committee 

should be established for proactive eConveyancing improvement. PEXA believes that homeowners and other transacting 

parties are central to national eConveyancing. These parties rely on PEXA, other ELNOs, their practitioners, financial 

institutions and regulators, as their trusted facilitators and custodians, to fulfil their objectives efficiently, safely, compliantly 

and fairly.   

Accordingly, PEXA believes that a key objective of the Stakeholder Committee should be to actively advance national 

consistency and improvement of the national system.   

Membership of the Stakeholder Committee should be at a senior level to ensure that issues, proposals and decisions about 

prioritisation and timing of agenda items are dealt with expeditiously. With member agreement, individual members might 

undertake carriage of a project in consultation with ARNECC, while avoiding or managing conflicts of interest. 

The IGA Draft Final Report sets out a number of productive measures that will assist in the formation, and direction, of the 

proposed Stakeholder Committee.56 Adequate resourcing, including adequate funding and support for the committee, will 

be critical to ensure its success.     

PEXA is prepared, and would welcome the opportunity, to take the first steps with ARNECC to assist in setting up this initiative.    

Option for Improvement 5 

Stakeholders operating nationally want jurisdictional variations that drive high operational complexity, risk 

(including missed settlements) and cost for no consumer benefit”, to be considered and harmonised where 

possible.57  

PEXA supports the consideration, and where possible - harmonisation, of jurisdictional variations, which as suggested above, 

could conveniently form part of the process detailed in Recommendation 6. 

An important consideration for Subscribers who operate nationally and are considering taking up eConveyancing is the 

incentive to reduce and replace their paper-based conveyancing systems with a single nationally consistent electronic 

conveyancing system. However, this incentive and the commercial case to invest further in achieving this national outcome 

are restricted by dual process concerns. 

Currently, these jurisdictional differences must be managed or harmonised by nationally operating Subscribers at their own 

cost. This inefficiency impacts those Subscribers directly, as well as counterparties and consumers (even where those 

counterparties do not operate outside their home jurisdiction).   

With the national development and introduction of the national mortgage form, despite some individual jurisdictional 

variations to the form, this initiative was successful. This was a harmonisation and simplification initiative on a national scale. 
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PEXA believes that national consistency will lead to better outcomes for our Subscribers by reducing additional overheads 

and risks that currently exist in the provision of state-based activities.   

Inactive jurisdictions could be required to expedite their transition to eConveyancing. Harmonising and managing 

jurisdictional differences would make more sense to them and would be a compelling business case for those nationally 

operating Subscribers to invest time and money into the national system.  

Some examples of jurisdictional variations include: 

• The impact of the Western Australian time difference on financial settlements, which does not fit with payments 

practices in Australia’s eastern states.   

• Differences in processes/requirements of state revenue offices where some will accept payment directly from 

settlement and others continue to ‘sweep’ Subscriber accounts for duty payments post-settlement.  

• PEXA notes the concerns raised in the IGA Issues Paper around spousal transfers and notes that PEXA has a program 

of work underway with a number of jurisdictions to refine the process for ‘partial transfers’. In some cases, this will 

enhance consistency and in others the work is intended to improve efficiency and data matching arrangements 

between PEXA, the Land Registry and the Revenue Office. PEXA notes more work could be done in this space to 

achieve alignment, if the national committee considers it a priority.  

Recommendation 7 

The regulatory framework for financial payments and settlement should be documented and the governance 

processes for annual audit and monitoring established in consultation with the national regulators, RBA and ASIC.58  

PEXA supports Recommendation 7. PEXA believes that an overt statement of the regulatory framework for financial 

payments and settlements would encourage good governance. Further, ongoing monitoring would “ensure ELNs remain fit-

for-purpose in changing conditions”.59 

Option for Improvement 4 could also be utilised in connection with Recommendation 7. 

Option for Improvement 4 

Consider developing a system wide risk management framework including risk mitigation strategies such as 

minimum mandatory residential guarantees, insurance provisions to ensure timely resolution for homeowners, 

clear liability rules to protect consumers, dispute resolution framework.60   

In relation to matters raised in Option for Improvement 4, PEXA has existing legal and liability frameworks/policies in place 

to address all of these issues. PEXA is concerned that in an environment with multiple interoperable ELNOs, all of these 

issues are yet to be comprehensively investigated and resolved.  

The IGA Draft Final Report has not made specific recommendations dealing with missed or mistaken payments, which both 

PEXA and other industry stakeholders have identified as a systemic risk.   

As flagged in PEXA’s April submission to the IGA Issues Paper, PEXA has a model for dealing with missed or mistaken 

payments in its participation agreements: 

“Mistaken payments include both unapplied and misapplied payments. That is, those that ‘go nowhere’ and those that 

are processed to the wrong account. A mistaken payments framework is included in PEXA’s Participation Agreements. 

PEXA and its subscribers have been able to agree a framework that provides for a level of cooperation where each will:   

• Provide reasonable assistance, if it is within their power to do so;  
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• Provide notice of the error;   

• Assist in the identification of the correct particulars;   

• Assist with rectification or limitation of the error; and   

• In the case of subscribers, meet the reasonable costs of recovery where the subscriber provided incorrect account 

details.”61  

These actions are taken with the primary aim of providing consumers with a service that meets their needs. 

Moving forward, PEXA could extract its framework for mistaken payments from its Participation Agreements and publish the 

framework as a standalone document, making it readily available on PEXA’s website for the benefit of Subscribers and 

consumers seeking transparency around PEXA’s arrangements.  

Any initiatives to reduce instances of mistaken payments, such as those described in paragraph 4.56 of the IGA Draft Final 
Report, would require broader engagement with financial institutions. PEXA has already scheduled forums and workshops 
with financial institutions to evolve the current digital settlement experience which are aimed at identifying opportunities 
for improvement in the current environment. 

  

Recommendation 8 

ARNECC should facilitate engagement with other regulators to ensure an efficient regulatory process for ELNOs 

and other regulators.  

PEXA supports Recommendation 8 as engagement between regulators will lead to the most efficient and consistent 

regulatory response. With both Commonwealth and state and territory regulators having power and responsibility to regulate 

the eConveyancing market, it is critical that this and the regulatory process itself are achieved in a nationally consistent 

manner.   

PEXA believes that Option 6 for Improvement, outlined below, could be implemented in conjunction with Recommendation 

8. 

Option for Improvement 6  

Consider forming a risk and compliance committee comprising ARNECC and external experts… to review audit 

results on a national basis and to develop improvement programs – the committee could also consider regulator 

action for ELNOs or subscribers that fail agreed thresholds.62 

In PEXA’s view, risk and compliance aspects outlined in the IGA Draft Final Report may warrant further exploration as there 

are many important considerations to be worked through. 

However, if Option for Improvement 6 is incorporated into the IGA Draft Final Report, national consistency and efficiency in 

these matters should be considered obvious features of a national system.   

It is possible that implementation of Option for Improvement 6 could result in an opportunity for audit results conducted on 
a national basis and the development of improvement programs to be incorporated as an ‘Eligibility’ consideration, which an 
ELNO checks as part of its onboarding process.   

 

Recommendation 9 

A system-wide change control process should be developed to coordinate system change and manage priorities 

and risks between ELNOs, registrars, revenue offices, financial institutions and any other connected entities.63   

                                                           

61 Response to Issues Paper, Review of the Intergovernmental Agreement for an Electronic Conveyancing National Law, PEXA (5 April 2019), p 6, para 2.1.1. 
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PEXA strongly supports Recommendation 9 and considers Recommendation 9 to be central to a truly national and consistent 

eConveyancing system.  

In PEXA’s view, the centralised coordination system should incorporate the following change control processes: 

• Publication of a roadmap for the next two years with regard to the capabilities to be enabled by Land Registries 

and Revenue Offices in each jurisdiction; 

• Establishment of governance processes to ensure that capabilities to be released by Land Registries are able to be 

supported within a similar time frame by each respective jurisdictional Revenue Office;    

• A governance regime that requires the Revenue Office to confirm or ‘sign off’ that capability to be enabled by the 

Land Registry should be supported. Currently, PEXA often has to co-ordinate between Land Registries and Revenue 

Offices. In a multi-ELN environment, this will no longer be feasible as the cost and effort of co-ordination cannot 

be borne by one ELN. 

• A planned release schedule for each jurisdiction over a two year horizon showing the timing of planned uplift to 

new data standard versions (NECDS); and 

• Governance of Data Standards (NECDS) version adherence. For example: 

o Governance over NECDS version publication – (i.e. no more than two full version releases per annum and 

controls over the extent of change that may be included in a major vs minor (reference data) release); 

o Governance over a defined rule set that requires (for example) that no network member falls more than 

two full data standard releases behind the current published version; and 

o Governance/ rules over support for in flight transactions. 

However, co-ordination of change processes by a centralised group should not include: 

• Requirements that a given ELN adopt a capability made available by a given jurisdiction (except where regulatory 

in nature); 

• Prioritisation of the sequence in which a given ELN elects to adopt capabilities made available by a given 

jurisdiction; or 

• Requirements that an ELN be forced to publish commercially sensitive roadmap information regarding capabilities 

/ features the ELN plans to release into the future.  

In its April 2019 response to the IGA Issues Paper, PEXA stated: 

“System change is emerging as a critical issue in the progress of eConveyancing. New ELNO entries and registry 

privatisations will make the change management task more complex. In addition, revenue offices should be active 

participants in the change process. PEXA believes that ARNECC should coordinate with revenue offices and bring 

them into the fold. 

PEXA agrees that a central body could coordinate changes with interdependencies between ELNOs, land registries 
and revenue offices (Issues Paper, page 25), provided ELNOs retain the flexibility to innovate and prioritise. As 
change management is essentially operational in nature, it could reside with the Market Body rather than the 
regulator.”64 

PEXA remains firmly of this view, except that a ‘Market Body’ is not intended to be included in the review recommendations 

and this is likely to fall to the proposed new entity ‘the regulator’. 

PEXA’s preferred direction is that Land Registries co-ordinate with jurisdictional Revenue Offices to produce a roadmap of 

capabilities to be enabled in their jurisdiction. 
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ELNs would then determine which capabilities will be enabled in their respective platforms in accordance with demand from 

the market serviced by the ELN.    

Option for Improvement 3  

Establish stakeholder consultative processes for coordination of industry wide changes and for industry input into 

the implementation plan for those changes.  

In PEXA’s view, Option for Improvement 3 provides a helpful complementary mechanism to support Recommendation 9.   

Further, PEXA supports DMC’s suggestions at paragraph 4.164 of the IGA Draft Final Report, which include: 

• Establishing Change Control Sub-Group with dedicated resources and a clear role to formally include revenue 

offices.  

• Facilitating negotiation with stakeholders to prioritise changes in an agreed order. 

• Development of confidentiality provisions to manage commercial and intellectual property issues. 

• Consideration of technology solutions to help with management of less complex change such as API management. 

• Facilitation by ARNECC of industry education for major changes and be cognisant of change fatigue. 

In PEXA’s view, consultation and coordination of release planning is essential and PEXA will be working to re-establish regular 

combined Land Registry and Revenue Office roadmap review meetings. 

PEXA also notes with regard to industry sectors which are required to implement and manage complex regulatory change (as 

distinct from technical improvements and changes to a eConveyancing platform), it is of critical importance that 

consideration is given to businesses (such as financial institutions) that may be subject to a plethora of regulatory 

requirements to ensure adequate time is allowed to implement system changes required in response to regulatory change.    

For example, recommendation 31 of the Financial System Inquiry Final Report 2014 (FSI Report) 65 states:  

“Compliance costs and policy processes  

Increase the time available for industry to implement complex regulatory change. Conduct post-implementation 

reviews of major regulatory changes more frequently.” 

To this point, PEXA agrees with the explanation offered in the FSI Report: 

“Except in exceptional circumstances, Government and regulators should give industry participants at least six 

months to begin implementing regulatory changes once they are finalised. Additional transitional periods of 12–24 

months will also generally be appropriate. Grouping commencements at fixed dates during the year — for 

example, 1 July and 1 January — would help industry participants to accommodate overlaps between related 

changes, rather than having to make multiple system changes. Government and regulators should also carry out 

more post-implementation reviews of major changes to analyse their cost effectiveness and help develop better 

processes for future interventions.” 

Recommendation 10 

We recommend that the rules in the MOR for ELNOs operating in the wider market be reviewed by a qualified 

economic regulator (eg ACCC) in the near future to ensure they are clear and there is no abuse of market 

power.66   

PEXA understands the origins of this recommendation and supports the recommendation.    

                                                           

65 Financial System Inquiry – Final Report, Australian Treasury (November 2014), 

http://fsi.gov.au/files/2014/12/FSI_Final_Report_Consolidated20141210.pdf. 
66 IGA Draft Final Report, p 10. 
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Option for Improvement 1 

Further attention is needed to address practitioner concerns regarding vertical competition. The national 

regulators could consider development of an oversight process.67  

PEXA supports the continued oversight by relevant national regulators. 

However, PEXA considers that this option is unnecessary as concerns regarding vertical competition fall within the usual 

scope of activities reviewed for compliance by a competition regulator (or a reconstituted ARNECC) under existing statutory 

and regulatory frameworks.   

Recommendation 11 

We recommend that eConveyancing pricing remain capped until there are three or more fully operational ELNOs 

and competition is assessed as effective.68    

PEXA supports Recommendation 11.  

PEXA notes that it is already operating under a capped pricing regime pursuant to its existing contractual framework and now 

also under the MOR. Importantly, this pricing regime was negotiated with industry when PEXA had no market share, 

competed with paper settlement and was investing heavily in digitally transforming the industry. Retaining price regulation 

in the MOR will ensure a level playing field is maintained. 

Recommendation 12 

Conditions in contracts between ELNOs and governments should be made public if they impact on conveyancing 

practitioners and their clients.69   

Subject to the right of a party to retain confidentiality over commercially confidential information and materials, PEXA 

supports this form of transparency which will benefit both the market and the community.  
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3. OTHER (STANDALONE) DRAFT OPTIONS FOR IMPROVEMENT 

Option for Improvement 7  

Consider developing formal consultative arrangements with federal government cybersecurity experts to enable 

development of strategies to counter threats. Consider whether future certification of practitioners should 

require a reasonable level of competence in operating in an electronic environment and a good understanding of 

cybersecurity.70   

PEXA strongly supports Option for Improvement 7 and believes that it should be presented as a final recommendation in the 

final IGA report in support of Recommendation 1.  

Cybersecurity is essential in maintaining the safety and security of financial settlement arrangements and is vital to ensuring 

that Australian consumers have trust and confidence in the integrity of the eConveyancing industry. In PEXA’s view, 

establishing close consultative arrangements with Federal Government cybersecurity experts and relevant agencies and 

departmental personnel is essential moving forward. 

Cybercrime is a moving, active risk against which cybersecurity provides a continuous and informed counter. 

To the extent that there may be Subscribers who require increased levels of understanding and competence in the 

eConveyancing operating environment, Option for Improvement 7 could be designated as a mandatory industry requirement 

to further bolster standards for risk assessment, management and controls applicable to their relative market participations.    

The Kinetic IT ELN Interoperability Security Review commissioned by the NSW Government provides some helpful insight into 

the critical importance and need for sound cyber security practice.  

Kinetic IT describes this approach in terms of a risk appetite in the case of possible future ELNO interoperability, as:   

“What is the industry’s (and industry regulator’s) appetite for the materialisation of risks such as fraud, data loss, 

disruption and the financial and reputational impacts that go with it … This consideration is a cost evaluation for 

cyber security risk and should be applied…along with all operational and other costs to be considered….”71 

(references to the interoperability models under consideration by Kinetic IT removed). 

Kinetic IT’s recommendations are available in the NSW Interoperability Report.72   

However, PEXA cautions against the adoption of a model for assessment and management of cyber risk that emphasises the 

basis of a risk appetite decision described as a “cost evaluation for cyber security risk”.   

PEXA agrees with paragraphs 4.144 - 4.150 of the IGA Draft Final Report, which outlines the appropriate objectives for 

cybersecurity management of the eConveyancing industry for what the review describes as “a piece of critical infrastructure 

with potential for economic damage resulting from cyber-attack that reduces confidence in the platform”.73  

It is a central theme of Recommendation 1 that eConveyancing must be a safe and effective system for competition (and we 

would add with regard to whether it is workable functionality) upon which consumers, practitioners financial institutions, 

governments, regulators and the wider community depend for trust, confidence, security and certainty with land 

transactions.      

Option for Improvement 8 

Consider developing a process that allows subscribers to register once in the eConveyancing environment.74   

                                                           

70 IGA Draft Final Report, p 11. 
71 E-Conveyancing ELNO Interoperability Security Review, Kinetic IT (11 June 2019), p 3. 
72 NSW Interoperability Report, section 72, p 26-27 in Schedule 8. 
73 IGA Draft Final Report, p 53, para 4.141. 
74 IGA Draft Final Report, p 11. 



 

 

 

  

0118992-0000004 AU:11496599.12 41  

 

PEXA understands this option to mean that once a Subscriber has been registered with an ELNO, an assumption can be made 

that the identity, credentials and authority of that entity have been properly and accurately verified so that other ELNOs are 

assured the entity can be registered by them without further inquiry.       

PEXA agrees that this requires further exploration. 

It will be important to consider what entity establishes and maintains the register, how that entity is regulated and the 

arrangements for access to the register by ELNOs. 

With regard to accountability and liability aspects of Option for Improvement 8, PEXA considers an ELNO must be accountable 

for its own Subscriber verification assessment. However, an ELNO must not be accountable to another ELNO that has relied 

on the first ELNO’s own Subscriber verification process. This will avoid the first ELNO becoming a form of pseudo registration 

authority which is operating without status or regulatory protection. 

Paragraph 5.188 of the IGA Draft Final Report suggests that ARNECC should consider clarifying the roles of entities which 

register Subscribers and those that would rely on the “proper registration” of Subscribers (we assume by others).   

PEXA presumes that ARNECC would maintain this register, and envisages that ARNECC would perform similar duties and tasks 

as a regulator that maintains a public licensing system which the Australian public is able to search and rely upon the fact 

that the registered entity is licensed. If such a register of Subscribers were to be set up, ARNECC (or its successor) would 

determine whether registration is required and should set up and maintain this register so that the fact of registration is able 

to be relied on completely.   

Option for Improvement 9 

Consider developing a privacy regime for eConveyancing that clearly identifies requirements, identifies a 

complaint process and provides for penalties for privacy breaches.75  

PEXA believes Option for Improvement 9 would require careful consideration. It is unclear why an eConveyancing specific 

privacy regime is required, given ELNOs are already subject to the Privacy Act 1988 (Cth) and relevant state and territory 

privacy laws. 

In PEXA’s view, the development of a privacy regime for eConveyancing may also result in further regulatory uncertainty as 

Subscribers may become confused about which rules apply.  

Accordingly, in PEXA’s view, the development of a new privacy regime would be duplicative and create unnecessary 

complexity.  

Option for Improvement 10 

ARNECC could consider requiring all ELNOs to provide a standardised set of APIs that allow third-parties the 

ability to populate the ELNOs workspace.76  

PEXA does not support Option for Improvement 10. In PEXA’s view, it is necessary to consider the effect that standardised 

APIs would have on the ability of competitors to innovate.   

The MOR contains specific provisions concerning persons who wish to integrate or have integrated. MOR clause 5.5.3 

states: 

“The ELNO must treat a Person Wishing To Integrate or a Person Who Has Integrated on an Equivalent Basis, 

subject only to differences which are attributable to the type, level or class of Integration with the ELN provided 

that each Person Wishing To Integrate or Person Who Has Integrated has an equivalent opportunity to choose 

between those options compared with each other Person Wishing to Integrate or Person Who Has Integrated.”  

Standard APIs would likely restrict innovation and competition and provide questionable benefit.  
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