
 
 

  

 

Sympli Australia Pty Ltd 

Further Comments on IGA Review Draft Final Report 

The table below sets out the further comments of Sympli Australia Pty Ltd (Sympli) in response to the IGA Review Draft Final Report dated 26 July 2019. 

 

IGA Review Draft Final Report Reference 
Sympli Comment 

Section Para Extract 

The IGA clearly intended a 'single national system' of e-conveyancing featuring multiple ELNOs 

Implementation 

Progress – 

Original IGA intent 

and departures 

Implementation 

Progress – 

Consistency and 

efficiency 

Competition 

Model – Issues 

with current 

market structure 

 

 

3.15 

3.23 

3.33 

5.69 

 

'The IGA has not met its original intent of a single national system 

and no objectives were set for an environment of two or more 

systems.' 

'No regulations are in place to govern interactions between two or 

more ELNOs or to accommodate the complexities of two systems 

instead of a single national system.' 

'We note that with the introduction of the second ELNO the 

implementation has departed from the original intent of a single 

national system.'  

'We cannot find any evidence that the complexities discussed 

above were considered at the time the decision was made to 

depart from the IGA intention for one national system.' 

The Draft Final Report asserts that the IGA intended a 'single national system' of e-

conveyancing involving only one ELNO, and that the introduction of the ECNL allowed a 

departure from the original intent of the IGA since the ECNL allowed the operation of multiple 

ELNOs. 

That assertion is false and unfortunately colours the majority of the Draft Final Report.  This 

should be remedied in the Final Report. 

In making such statements, the Draft Final Report: 

• incorrectly equates the 'single national system' of e-conveyancing intended in the 

IGA with a 'single national ELNO'; and 

• ignores that both in entering the IGA and enacting the ECNL, State Governments 

intended that a key feature of the regulatory framework for the single national 

system of e-conveyancing would be to allow multiple competing ELNs in the market. 

This is evident from the following:  

• the IGA provides for the establishment of the ECNL and states the ECNL will allow 

state registrars to authorise 'one or more persons' to operate as ELNOs in their 

jurisdiction.  This was acknowledged by ARNECC in 2011, which stated that 'the 

legal framework does not preclude other organisations from applying to become an 

ELNO', while stating its view at the time that a second ELNO was unlikely to enter in 

the short to medium term;1 and 

 
1 ARNECC, Proposed Electronic Conveyancing National Law Discussion Paper, August 2011, p 12. 
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Section Para Extract 

• ARNECC’s Regulatory Impact Statement (RIS) of February 2013, which states: 

'In the view of the participating jurisdictions the establishment work being 

undertaken with NECDL [PEXA] and the ensuing development of an ELN by NECDL 

[PEXA] is likely to have the effect of reducing barriers to entry…   

Accordingly, whilst it is expected that NECDL [PEXA] will be the only ELNO initially, 

the ECNL allows for the Registrar to provide an ELN or for the Registrar to approve 

a person to provide and operate an ELN.  In the future one or more ELNO’s may be 

authorised to provide and operate an ELN… 

…Should other ELNOs be approved in the future, interoperability may need to be 

provided for in the operating requirements.' 

The hallmark features of Australia's 'single national system' of e-conveyancing have not 

changed: the ECNL is still a national law enacted in each State and Territory; and State 

Registrars still adopt State operating requirements and participation rules based on the 

model requirements and rules issued by the national regulatory body, ARNECC.  

Implementation 

Progress – 

Original IGA intent 

and departures 

Implementation 

Progress – 

Consistency and 

efficiency 

Competition 

Model – current 

market structure 

Competition 

Model – Issues 

with current 

market structure 

3.24 

3.33 

5.19 

'Additional governance arrangements became necessary when 

the ECNL was enacted and provided for the registrar to approve 

additional ELNOs (section 15).  However, the only additional 

governance arrangements were the ability for the registrar to 

attach conditions to approval.  No consideration appears to have 

been given to the necessary regulatory arrangements for 

competition including but not limited to access and pricing 

between ELNOs, management of risk and liability, increased 

complexity and change management for regulators and financial 

institutions, costs of competition (including cost/benefit 

thresholds), potential changes to vertical competition 

constraints/provisions including equitable access fees for 

subscribers.' 

'…no governance arrangements were considered for a multi-

ELNO environment and this has given rise to a range of issues, 

including interoperability, that require resolution.' 

The Draft Report states that the current regulatory framework does not consider the risk of 

multiple ELNOs and has no governance arrangements for multiple ELNOs.   These 

statements confuse ELNO competition with interoperability and use this conflation to suggest 

that ELNO competition is a departure from the original intention of ARNECC and the IGA.   

As stated above, the IGA and the ECNL provide for a regulatory framework which allows 

multiple competing ELNOs.  However, the current regulatory framework does not actively 

facilitate interoperability – even though the need for interoperability was foreseen by 

ARNECC in the RIS for the ECNL issued in 2013.  It is the need to establish a regulatory 

framework to facilitate interoperability which is the current focus of industry – not the need to 

account for multiple ELNOs operating in the market generally.  
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 'It appears that the transition from one national system to the 

decision to allow competition and additional ELNOs was reached 

without any consideration of the benefits, costs, complexities and 

risks (including liabilities) resulting from such a change.' 

An ELN is not a natural monopoly 

Competition 

Model – Factors 

affecting market 

structure 

5.13 

–  

5.15 

'An ELN has some natural monopoly like characteristics primarily 

attributable to two key factors…  

…The implicit recognition of these factors is arguably why, after 

extensive industry consultation that included financial institutions, 

land registries, revenue offices and practitioners, the IGA intention 

was to create a single national system.  This contrasts with the 

multiple networks provided for in the ECNL.' 

DMC suggests that an ELN has natural monopoly characteristics and relies on this assertion 

to support its view that the intention of the IGA was for a 'single national system' with one 

ELNO.   

However, an ELN is not a natural monopoly.  Further, as stated above, the IGA makes clear 

that a key feature of the regulatory framework for the 'single national system' it sought to 

establish was that the framework would allow multiple ELNOs to operate in the market.  

Competition 

Model – Factors 

affecting market 

structure 

5.13 'Firstly, there is the essential infrastructure like nature of the 

financial payment and settlement services which require extensive 

financial sector collaboration and investment to develop.  It likely 

has sufficient capacity to process all transactions requiring 

associated financial settlement with little or no benefit to justify the 

costs of duplication.' 

This is DMC's first reason for its view that ELNs have natural monopoly characteristics.   

However: 

• a facility is not a 'natural monopoly' merely because it involves cost to establish or 

duplicate – as all competition involves duplication of costs;  

• a facility is not a 'natural monopoly' merely because it is essential infrastructure.  In 

an economic sense, 'essential infrastructure' means that access to the facility is 

required to compete effectively in upstream or downstream markets – and in this 

case, it is obviously not necessary for Sympli to access PEXA's financial payment 

and settlement services in order to compete.  In a lay sense, 'essential 

infrastructure' may refer to infrastructure which is essential to society – however, 

such infrastructure can clearly still be subject to competition; and 

• the statement that there is 'little or no benefit to justify the costs of duplication' of 

ELN infrastructure is not supported by any economic analysis and ignores entirely 

the clear benefits arising from infrastructure-based competition between ELNOs and 

the fact that Sympli has already entered the market. 
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Further, this statement in the Draft Final Report incorrectly equates the financial payment and 

settlement infrastructure of an ELN with an ELN itself.  Even if DMC stands by its view that 

the financial payment and settlement infrastructure of an ELN has natural monopoly 

characteristics, that is not a reason to be unsupportive of competition between ELNOs 

generally.  We note that IPART's Draft Report into e-conveyancing in NSW of August 2019 

supports competition between ELNOs and recommends that regulators should: 

• mandate direct interoperability between the two existing ELNOs; and  

• allow new entrants to choose between using the infrastructure of existing ELNOs or 

building their own infrastructure and establishing direct connections with other 

ELNOs.  

Competition 

Model – Factors 

affecting market 

structure 

5.14 'Secondly… an ELN has strong positive network effects… Absent 

other factors, this tends to drive subscribers to the largest 

network.' 

This is DMC's second reason for its view that ELNs have natural monopoly characteristics.  

However, network effects are not an indicator of natural monopoly.   

It is true that network effects can drive a market to a monopoly structure – this means that the 

relevant market has been monopolised, not that the company which enjoys those network 

effects is a natural monopoly.  Network effects are driven by demand, whereas natural 

monopolies are driven by economies of scale and the cost of supply.  

Instead of suggesting incorrectly that the existence of network effects is an indicator of ELNs 

being natural monopolies, the Final Report should recognise that: 

• effective interoperability would reduce the network effects enjoyed by PEXA, 

promote ELNO competition and facilitate new entry; and 

• even without interoperability, the current 'multi-homing' model does not entirely 

prevent competition between ELNOs.  

Further, even if DMC stands by its view that an ELN has natural monopoly characteristics, 

that is not a reason to be unsupportive of ELNO competition (or of interoperability, which 

would promote competition).  The position of Governments and the ACCC is generally that, if 

there is an opportunity for competition, then competition should be allowed to develop.   
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For example, this is the case with the national broadband network, in relation to which 

Federal Government's policy is that regulation 'should not unnecessarily restrict 

competition… and should allow competition at both the retail and wholesale/infrastructure 

levels'.2  That policy was made in response to an independent expert review in 2014 which 

recommended that 'infrastructure competition be the guiding policy' for Government.3  

The Draft Final Report adopts an unduly negative view of ELNO competition  

Competition 

Model – Current 

market structure 

– Regulatory 

intervention – 

competition 

 

5.14 

5.117 

'…multiple ELNs fragment the network and reduce the value to 

subscribers who can only transact with a subset of other 

subscribers who are on the same network.' 

'Ultimately, if new entrant is successful in attracting a significant 

market share, the fragmentation of the market decreases value for 

all subscribers who can no longer transact with all other 

subscribers.  In this scenario, in order to transact, subscribers are 

forced to multi-home.'  

The Draft Report makes blanket statements that the existence of multiple competing ELNOs 

reduces value to subscribers.  This is an  astoundingly negative view of competition which 

does not recognise the benefits arising from competition and consumer choice.  

Such statements are made in the context of discussing the issues raised by multi-homing.  

When discussing such issues, the Final Report should connect those issues to their obvious 

solution which is supported by industry: interoperability between ELNOs.  

The Final Report should properly recognise and support the benefits arising from ELNO 

competition and the support for ELNO competition from key stakeholders such as the ACCC 

and IPART.  As IPART notes in its Draft Report: 'Effective competition would drive innovation 

and lower costs…ensuring the eConveyancing market delivers improvements to all 

participants.'  

Competition 

Model – Current 

market structure 

– Issues with 

market structure 

– Regulatory 

intervention – 

competition 

5.11 

5.59 

5.109 

'The eConveyancing platform has very high connection costs…' 

'We believe the costs of competition are significant and should be 

considered in the regulation of competition.' 

'Earlier in this section, the additional complexity resulting from 

multiple ELNOs was discussed. This comes at a significant cost 

and may result in additional risks.' 

The Draft Final Report focuses disproportionately on the potential costs and complexity of 

competition without sufficient recognition of the benefits of competition, which are significant.  

This presents an unbalanced view of ELNO competition and the value of ELNO 

interoperability.Statements that an ELNO 'has very high connection costs' are made without 

any reference to a relative point of comparison, associated benefits or the commercial basis 

for incurring such costs.  As Sympli has stated in previous submissions, the cost of new entry 

as an ELNO is not prohibitive and Sympli has entered the market on a commercial basis.   

Stand-alone statements such as 'We believe the cost of competition are significant' are 

unduly negative and should not be made without recognition of the corresponding benefits of 

 
2 Federal Government, Telecommunications Regulatory and Structural Reform, December 2014: https://www.communications.gov.au/publications/telecommunications-regulatory-and-structural-reform 
3 Vertigan Expert Panel, National Broadband Network Market and Regulatory Report, August 2014, Recommendation 1: https://www.communications.gov.au/sites/g/files/net301/f/NBN-Market-and-
Regulatory-Report.pdf 
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competition.  These statements are also contrary to the other views expressed in the 

industry, for example IPART, who in their Draft Report state that ‘the additional costs of 

interoperability to the ELNO market as a whole are small and are outweighed by the 

benefits’.  The Final Report should present a more balanced view of ELNO competition by 

recognising these perspectives. 

 

Competition 

Model – Issues 

with market 

structure 

– Regulatory 

intervention – 

competition 

– Current barriers 

to effective and 

efficient 

competition 

5.47 

–  

5.57 

5.103 

– 

5.108 

5.120 

– 

5.127  

5.215 

– 

5.225 

'It is difficult to see how financial institutions could achieve a net 

benefit through connecting to a second ELNO, even allowing for 

price competition, although this is dependent on the service 

offerings from new ELNOs to financial institutions.  From our 

discussions with financial institutions it seems likely that they will 

need to recover the costs of connection from any new ELNO.' 

'Land registries and revenue offices are also unlikely to derive 

significant benefit from competition.  They have already invested 

significant funds in the establishment of the first ELN.  No 

additional benefits have been put forward for them to connect to a 

second network but it would require additional investment of cash 

and resources.  Maintenance of redundant infrastructure and 

increased change control complexity further add to overall 

operating costs. 

Costs incurred by land registries and revenue offices that do not 

yield any benefit are ultimately a cost to taxpayers.  Most have 

indicated that a new ELN must either pay the land registry and 

revenue office costs of connecting with the new ELN.' 

The Draft Final Report asserts that there is little benefit to financial institutions, land registries 

and revenue offices of connecting to multiple ELNOs, without sufficiently recognising:  

• that those institutions are not mandated to connect to new ELNOs, and will instead 

do so on a commercial, mutually beneficial basis; and 

• the benefits of competition arising to subscribers generally, which are significant.  

This presents an unduly negative and unbalanced view of competition and imply that 

commercial basis for connections do not exist, which is emphasised by the repetition of such 

statements in the Draft Report.  

Sympli has connected or is in the process of connecting to financial institutions, land 

registries and revenue offices, as the second ELNO in the market.  The Final Report should 

have regard to the fact that these connections to Sympli are evidence that there are good 

commercial reasons for these parties to connect to new ELNOs.   The Final Report should 

present a more balanced view on the costs and benefits of competition – by reducing the 

undue emphasis on the costs to those institutions of ELNO competition (which will be largely 

met by ELNOs) and emphasising the benefits of competition to consumers overall.   

The Final Report should also acknowledge the impact of competition in the market and the 

significant cost savings for Government in avoiding the need to establish an appropriate 

regulatory structure for a monopoly ELNO market, 

The Final Report should also account for the Draft Report of IPART, which finds that NSW 

LRS has made savings from the increased uptake of e-conveyancing so can absorb the cost 

of investing in a new platform to connect multiple ELNOs without introducing a new fee. 

The Draft Final Report adopts an unduly negative view of ELNO interoperability  
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Competition 

Model – Options 

to reduce barriers 

and support 

competition 

5.130 

– 

5.155 

See whole section. The Draft Final Report adopts an unduly negative view of interoperability which reflects 

DMC's unduly negative view of competition between ELNOs. 

For example, the Draft Final Report refers to the work done by the NSW Working Groups on 

interoperability, listing unattributed and largely negative statements of industry stakeholders 

made in that process without reflecting that interoperability is largely supported by regulators 

and industry including key stakeholders such as the ACCC, IPART, the Law Council of 

Australia, the Law Society of NSW, the Australian Institute of Conveyancers National and the 

Australian Banking Association.  

The Draft Final Report then goes on to emphasise potential risks of interoperability before 

purporting to answer questions such as 'what is interoperability' and 'what problems could 

interoperability address'.  At no point does the Draft Final Report refer to the conclusions 

reached in the draft report of the Chairman of the NSW Working Groups, Dr Rob Nicholls. 

These views are supported by IPART's Draft Report, which finds that: 

• interoperability between ELNOs has significant potential to promote competition; 

• the additional costs of interoperability to the ELNO market as a whole are small and 

are outweighed by the benefits; and 

• building direct connections between the two existing ELNOs is the preferred 

approach to achieve the benefits of competition in a cost-efficient way. 

The Final Report should recognise these conclusions and present a more balanced view on 

interoperability between ELNOs.  

Transaction fees 

Competition 

Model – Issues 

with market 

structure 

5.36 'We recommend that the pricing remain capped until there are at 

least three fully operational ELNOs as we don’t believe a duopoly 

provides sufficient competition to ensure competitive pricing.' 

The basis for DMC making this statement is unclear – it does not appear to be supported by 

any economic analysis or evidence.  If such a statement is merely the personal, unsupported 

and unqualified belief of DMC, we suggest that such a statement not be included in the Final 

Report.   
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Vertical integration 

Implementation 

Progress – 

Original IGA intent 

and departures 

3.11 

 

'ARNECC has recently considered competition matters with 

respect to ELNOs participating in conveyancing and related 

markets, responding to concerns expressed by conveyancers.  

Although market regulation is not a core skill of ARNECC 

members, the MOR consultation process was used to provide 

some controls on the potential adverse impact of ELNO 

competition in the conveyancing market.' 

We assume that this statement is meant to refer to ARNECC consulting on changes to the 

MOR to address the potential adverse impact of vertical integration by ELNOs – and not of 

the impact of ELNO competition per se.  This should be corrected in the Final Report. 

Implementation 

Progress – 

Original IGA intent 

and departures 

3.24 'Additional governance arrangements became necessary when 

the ECNL was enacted and provided for the registrar to approve 

additional ELNOs (section 15).  However, the only additional 

governance arrangements were the ability for the registrar to 

attach conditions to approval.  No consideration appears to have 

been given to the necessary regulatory arrangements for 

competition including…potential changes to vertical competition 

constraints/provisions including equitable access fees for 

subscribers.' 

This statement appears to indicate that potential issues with vertical integration by ELNOs 

arise on account of the ECNL allowing multiple ELNOs to operate and compete at a 

horizontal level in the market.  However, issues of vertical integration would exist regardless 

of the number of ELNOs operating in the market.  

Competition 

Model – Current 

market structure – 

vertical 

competition  

5.237 'ELNOs are in a position of substantial market power which 

derives from the regulatory framework that, for a large segment of 

the conveyancing market, mandates use of an ELN to settle real 

property transfers and lodge dealings with land registries.  This 

requires that participants directly and indirectly provide ELNOs 

with sensitive information about their businesses and customers' 

In an economic sense, 'market power' is the ability to act without being constrained by 

competitors for a sustained period – meaning that competition is the antithesis of market 

power.  Further, the term 'substantial market power' is a complex legal and economic concept 

arising in the context of Australia's competition laws.   

In that context, that 'ELNOs are in a position of substantial market power' is an extraordinary 

assertion to make without any supporting economic analysis or evidence, particularly when 

made about ELNOs generally rather than the incumbent (PEXA) in particular.  As a new 

entrant, Sympli does not have market power – nor would other new entrants.  The Final 

Report should not include such statements.  

 

 

 


